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ALMS. 

Collected at the Offertory (whether in Churches or Chapels,) 



At whose disposal, 

THESE, by the direction of the Rubric, 
are at the disposal of the incumbent of the 
parish, and the churchwardens thereof; and 



not of the minister or proprietors of the 
chapel. — (Moysey v. Hilhcoat. Hagg. R. ii. 
p. 56.) 



ALLEGATION. 



I.— Natur£ of 9 

U.— Admission of 9 

1. In Interest Causes 9 

2. Where Otgectien to is grounded on point cf 

Law 9 

3. Where Ol^eciion to is grounded on Non* 

payment qf Costs 10 

4. In Pcenam 10 

5. Where Court toUl not stay 10 

6. Where Allegation propounded a codicil 

found qfter grant </ Probate 10 

7. ^ Court qf Appeal 10 

ni.— Rejection of 10 

1. On account of pleading Matter irrelevant, 10 

2. Onaccownto/pteadingMatterbeforepleadea 10 

3. After '< Act topropound all Acts'* 10 

4. After Publieatton 10 

5* tor insufficiency to sustain Matter pro- « 

pounded in 10 

IV."— Exceptive 10 

1. How Court wiU regard • ..».. 10 

2. Requisites qf 11 

3. Where suspended 11 



Page, 

fa J Generally n 

CbJ How loii^ 11 

4. f^Aenstrictijaris n 

5. Where r^ected r n 

The Facts propounded being merely hear- 

^ say 11 

6. Weightqf U 

7. Facts stated in, how to be examined into, . 11 
v.— Responsive ll 

1. Admission qf H 

fa J Discretum which Court exercises in re- 
spect qf 11 

CbJ When the Matter propounded is merely 

eaatlanatory u 

CcJ Where qffered to explain latent ambi- 
guities 11 

Cd) Up to what time 11 

2. Riiformation of 12 

(a) On account qf irrelevant Matter pro- 

oounded 12 

("bj By reason of Us generality 12 

CcJ Presumptions in respect of entertained 

by the Court 12 



I. — Nature of. 

What so termed in the Ecclesiastical 
Courts.--(See Thorold v. Thorold. Phill. 
R. i< p. 1, in Note.) 

II. — Admission of. 

1. In Interest Causes, 

An allegation pleading relationship, and 
deducing a pedigree from the common an- 
cestor, but not supported by any exhibits, 
or times, or places, of the several marriages, 
but only pleading cohabitation, owning, and 
general reputation of the respective persons 
as husbands and wives, and of their children 
as legitimate, admitted to proof. — (Shand v. 
Gardiner. Lee's R. i. p. 629.) 

2. Where Objection tOyis grounded onpoint 

of Law, 

Allegation propounding two wills — ^the first 
of which was regularly executed and attested, 
and probate of which had been granted to 



the executor — and the latter an unexecuted 
will suggested to be in the deceased's hand- 
writing, of which the testator had appointed 
the same person executor, was admitted to 
proof; though it was insisted that the latter 
will, containing both real and personal 
estate, and being unexecuted, and having 
been written two months before the de- 
ceased's death, could not, by law, revoke 
the former executed uncancelled will ; and 
that the allegation pleading it was conse- 
quently irrelevant, upon the ground that the 
sole objection arose from a question of law, 
which could not be fully debated on the ad- 
mission of an allegation.— (White v. White. 
Lee's R. ii. p. 20.) 

An allegation propounding an unfinished 
testamentary paper, admitted to proof, upon 
the ground that the facts ought to appear 
before the Court, to found any observations 
which could arise in point of law.— (Reeves 
V, Gloyer and others. Lee's R. ii. p 270.) 

B 
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An allegation propounding a testamentary 
schedule, admitted. — (Cunningham v. Ross. 
Lee's R. ii. p. 272.) 

3. Where Objection to was grounded on 

Non-Payment of Costs, 

Admission of an allegation was opposed, 
on the ground that the party giving it in had 
been condemned in costs, which remained 
unpaid ; but as no monition to enforce the 
payment had been served upon him, the ob- 
jection was not sustained.— -(Smith v, Corry. 
Lee's R. i. p. 432.) 

4. In Panam, 

Where the cause had stood on admission 
of an allegation for some days, and the ad- 
verse Proctor had neglected to attend coun- 
sel, and would not appear himself in. Court, 
but sent his clerk to get it put off, — ^the 
allegation was admitted in panam against 
him.^Taylor v. Taylor. Lee's R. ii. p. 86.) 

5. Where Court will not stay. 

The Court will not, when a competent 
party is opposing a will, stay the admission 
of the executors allegation propounding 
such will, till the appointment of a commit- 
tee of a lunatic next of kin be confirmed ; 
more especially, such committee being al- 
ready a party to the suit, as curator of tiie 
other next of kin. — (Tyrrell v, Jenner, and v. 
T. J. and Mary Spitty, by their Guardian. 
Hagg. R. ii. p. 72.) 

6. Where Allegation propounded a Codicil 

found after grant of Probate. 

A. dies, leaving by will his wife B. sole 
executrix, and universal legatee, — allega- 
tion propounding a codicil to A.'s will, 
found subsequent to B.'s death, on behalf 
of a legatee, (B.'s executor refusing to take 
administration of A.^s unadministered ef- 
fects with his will, and this codicil annexed,) 
admitted to proof. — (Dickinson v. White. 
Add. R. i. p. 490.) 

7. By Court of Appeal, 

The limitations which the Court of Appeal 
prescribes to itself, do not apply to an appeal 
from a Country Court, on account of the 
irregularities, which occur in the proceed- 
ings of the Countv^r Courts.— (By Sir John 
Nicholl, in Addams v. Kneebone. PhilL 
R. ii. p. 124.) 

An allegation in a testamentary cause 
rejected by the Court below, admitted in the 
Court of Appeal.^Addams v. Kneebone. 
Phill. R. ii. p. 124.) 

III. — Rejection of. 

1. On AccouiU of pleading Matter irre- 
levant. 

An allegation in a suit touching the va- 
lidity of a marriage, pleading irrelevant 
matter, rejected. — (Bird r. BelL Lee's R. i. 
p. 631.) 



A widow propounds her husband's will, 
as executrix, — an allegation, pleading the 
invalidity of her marriage with the testator, 
rejected. — (Moore v. Hacket and others. 
Lee's R. ii. p. 86.) 

2. On account of pleading Matter before 

pleaded. 

Articles of an allegation, which had been 
in substance pleaded before, rejected ; but 
letters allowed to be pleaded in supply of 
proof. — (Braddyll v. Jehen. Lee's R. i. 
p. 668.) 

3. After " Act to Propound all Acts." 

The whole substantive case .of a party 
should be at once brought before the Court ; 
but where it is clearly shown that the facts 
could not have been sooner pleaded, addi- 
tional articles may be given m. — (Moorsom 
V. Moorsom. Hagg. R. iii. p. 97.). 

An allegation of the wife not responsive 
but pleading more minutely, but to the same 
effect as in the former plea, rejected in toto ; 
the facts not being noviterperventa. — (Moor- 
som V. Moorsom. Hagg. K. iii. p. 96.) 

4. After Publication. 

Allegation in tithe cause rejected, — being 
offered after the depositions were seen, and 
being also the same in substance as an alle- 
gation rejected, and irrelevant. — Herbert 
V. Helyar. Lee's R. i. p. 452.) 

6. For insufficiency to sustain Matter 
propounded. 

An allegation propounding an imperfect 
paper rejected, as insufficient, if true, to 
sustain the paper propounded.--(Montefiore 
V. Montefiore and others. Add. R. ii. p. 354.) 

IV. — Exceptive. 
1. How the Court will regard. 

Exceptive allegations are always received 
with great caution and jealousy.— (By Sir 
John Nicholl in Verelst v. Verelst. Phill. 
R. ii. p. 146.) 

Exceptive allegations are always to be 
watched with jealousy ; and more so when 
offered by wife, because she has not the 
ordinary check of costs. The Court exer- 
cises a greater discretion over exceptive 
allegations after publication in a cause; 
because it can then see more of the general 
character of th^ case, and what facts bear 
upon the general issue of the cause. — (By 
Sir John Nicholl, in Halford v. Halford. 
Phill. R. Iii. p. 98.) 

The Court at all times admits exceptive 
allegations with caution ; and they are sel- 
dom introduced with effect. — (By Sir John 
Nicholl, in Salmon and others v. Cromwell. 
Phill. R. iii. p. 220.) 

Where the main fact depends on the evi- 
dence of some particular witness, and it is 
necessary to weigh the credit of that witness 
nicely, the Court is less averse to admitting 
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an exceptive allegation. — (By Sir John 
Nicholl, in Salmon and others v, Cromwell. 
Phill. R. iii. p. 220.) 

An exceptive allegation before publica- 
tion, stands on the same footing with any 
other facts in the case. — (By Sir John 
Nicholl, in Chapman r. Whitby and Parson. 
Phill. R. iii. p. 372.) 

2. Requisites of. 

Exceptive allegations must shew that 
witnesses have wilfully sworn falsely. — 
(Verelst v. Verelst. Phill. R. ii. p. 147.) 

An allegation exceptive to the testimony 
of a witness, to be admissible, must plead 
matter not pleadable before publication ; and 
it must be such as, if proved, will materially 
discredit the witness. It must be pleaded, 
too, with all possible specification as to times, 
places, persons, and so on. — (Atkinson r. 
Atkinson. . Add. R. ii. p. 484.) 

An exceptive allegation lies to the testi- 
mony of a witness not examined in the prin- 
cipal cause, but examined only in support 
of an exception to the testimony of a witness 
in the principal cause. And, if admissible 
generally, [t. e. if pleading (and within time) 
fitcts of a nature materitdl^ to discredit the 
witness excepted to, and if dviy specifying 
times, places, persons, and so on, J such an 
exceptive allegation is clearly entitled to go 
to proof.— (Ball v. Ball. Add. R. iii. p. 9.) 

Exceptive allegations, after publication, 
are *' stricti juris ;** and their object being 
the credit of the witness ; and not the proof 
of the matters in issue in the principal cause : 
1st. Facts, which might have been pleaded 
in contradiction to the pleas before publica- 
tion, cannot be pleaded in contradiction to 
a witness : 2ndly, there must be a contra- 
diction to the depositions clear and capable 
of proof, and showing that the witness has 
deposed falsely and corruptly: 3rdly, the 
matter must arise out of the evidence (not 
out of the general character) of the witness. 
—Allegation rejected.— (Burgoyne v. Free. 
Hagg. R. ii. p. 480.) 

4. TFA^n stricti juris. 
When pleaded after publication, — (Bur- 
goyne V, Free. Hagg. R. ii. p. 480.) 

3. Where suspended, 
(a) Generally. 

In order to allow witness to be examined 
on the exceptive plea, if thought necessary 
by the Judge.— (Salmon and others v. Crom- 
well. Phill. R. iii. p. 220.) 

The admission of an allegation exceptive 
to 'the general character of a witness, sus- 
pended till the final hearing of the cause.-^ 
(^Chapman v. Whitby and Parson. Phill. R. 
iii. p. 370.) 

(6) Hou^ony. 
The admission of an exceptive allegation 
may be suspended till the hearing of the 
principal cause ; when the Court will permit 



evidence to be taken upon, or will finally 
reject it, according as it then appears that 
the credit due to the witness attacked is, or 
is not, essential to a right decision upon the 
merits of the principal cause. — (Evans v. 
Knight and Moore. Add. R. i. p. 138.) 

4. When rejected. 

The Facts propounded being in amount 
merely hearsay. 
An exceptive allegation rejected. — (Hal- 
ford V. Halford. Phill. R. iii. p. 98.) 

6. Weight of. 
An exceptive allegation seldom produces 
evidence on which the Court can rely for the 
determination of the cause. (Such evidence 
being more to be collected from the substance 
of the depositions than from anything usually 
brought forward in such a pleading.) Cir- 
cumstances material to the elucidation of 
the cause, seldom come out on a plea of this 
description. — (Verelst v. Verelst Phill. R. 
ii. p. 151.) 

6. Facts stated iny how examined into. 
Any fact must not only be pleaded more 
restrictively in an exceptive allegation than 
before publication ; but it must also be more 
strictly tfarajMtneiif into. — (Wilkinson W.Gordon. 
Add. R. ii. p. 171.) 

V. — ^Responsive. 

1 . Admission of. 

(a) Discretion which Court exercises 
in respect of. 
In considering the admissibility of allega- 
tions, the Court exercises a certain degree 
of discretion upon a view of the whole case ; 
it looks whether the facts pleaded bear re- 
motely, whether they bear directly upon the 
question, or whether, if proved, they can 
make no imp];ession. In doing this, the 
Court exercises a discretion advantageous 
and convenient for the parties themselves.^^ 
(By Sir John Nicholl, in Evans v. Knight 
and Moore. Phill. R. iii. p. 418.) 

(6) Where the Matter propounded is mere- 
ly explanatory. 
Two explanatory articles admitted. — (Ro- 
per V. Roper. Phill. R. iii. p. 97.) 

(c) Where offered to explain latent 
ambiguities. 

An ellegation,on the part of the executors, 
responsive to a libel in a suit of subtraction 
of legacy, and pleading circumstances dehors 
the will, is admissible to explain a latent 
ambiguity as to the object of the bequest. — 
(Capel V. Robarts and Neeld. Hagg. R. iii. 
p. 166.) 

(d) Up to what time. 

The admission of an allegation responsive 
to an exceptive allegation reserved to the 
final hearing; the Court being of opinion 
that part, if otherwise admissible, was not 
material, and that the remainder probably 
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would not, in the event, be of sufficient im- 
portance to delay the cause. — (Mynn v, Ro- 
binson. Hagg. R. ii. p. 176.) 

2. Reformation of. 

(a) On account of irrelevant Matter pro- 
pounded. 
The facts propounded being in part irre- 
levant to the real issue of the cause, the 
Court ordered them to be reformed. — (Evans 
V. Knight and Moore. Phill. R. iii. p. 413.) 

(b) By reason of its generality. 
An article in an allegation in an interest 
cause directed to be reformed, on account of 
its generality in specifying place and time, 
where facts peculiarly within the knowledge 
of the party pleading them happened. — 
(Alfray V. Alfray. Lee^s R. ii. p. M7.) 



Allegation ordered to be reformed, for th€ 
purpose of allowing a party to plead a power, 
under which the will of a married woman 
had been made. — (Temple v. Walker. Phill. 
R. iu. p. 304.) 

(c) Presumptions in respect of entertained 
by the Court. 
In assuming an allegation to be true, for 
the purpose of determining its admissibility, 
the Court only assumes to be true those facts 
pleaded in it, capable of satisfactory proof; 
and not by any means all the several aver- 
ments, which may stand in the allegation; 
which, in effect, are mere inferences de- 
duced, somehow or other, from those facts. 
— (Montefiore v. Montefiore. Add. R. ii. 
p. 355.) 
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was allowed for giving in ,. 15 



I. — Nature of (mistaken.) 

When considered as Responsive Allega- 
tions. 

It is not uncommon in the Country Courts 
to consider answers as a responsive allega- 
tion, and to examine witnesses upon them. 
— (By Sir John Nicholl,in Burnell v. Jenkins. 
Phill. R. ii. p. 3d4.) 

Great confusion of ecclesiastical proceed- 
ings in the country arises from solicitors 
acting as proctors, and knowing nothing of 
the ecclesiastical law : when they come 
before the superior Court, they must be set 
right, and not allowed to proceed. 

The error in the Court below arises from a 
perfect confusion between the answers and 
the plea. They have mistaken the answers 
for the plea.-— (By Sir John NichoU, in Mor- 
gan v. Hopkins. Phill. R. ii. p. 584.) 

II. — ^Utility of. 

1. To save Evidence. 
The use of answers is to save the necessity 



of 
in 



taking evidence. — (By Sir John Nicholl, 
Clutton V. Cherry. Phill. R. ii. p. 385). 

2. Where Causes have heeti heard upon. 
(Wright v. Sarmuda. Phill. R. ii. p. 266, 



in note. — Clark v. Douce. Phill. R. ii. 
p. 335. — Morgan v. Hopkins; Phill. R. ii. 
p. 582.) 

III. — ^WhEN SUPnCIENTLY FULL. 

Answers in a proceeding for inventory and 
account held to be sufficiently full; every 
part of the allegation having been answered, 
as to the particular estate of the deceased 
person. — ^[Winchlow, Administratrix of 
Smith V. Smith. Lee^s R. i. p. 417.) 

IV. — Presumptions in respect of. 
Where not read by Party calling for them. 
The Court must presume that they do not 
prove the allegation. — (By Sir John Nicholl, 
in Clutton v. Cherry. Phill. R. ii. p. 383.) 

V. — ^To WHOM OPEN. 

In a case so important to the parties, and 
relating to transactions of a nature so secret, 
I have ventured to exercise a right not pos- 
sessed by the advocates, of looking into the 
sworn answers of the parties.— (By Sir Wm. 
Scott, in Dalrymple v. Dalrymple. Hagg. 
C. R. ii. p. 127. - - Sullivan v. Sullivan. 
Hagg. C. R.ii, p. 259.-- Bestv. Best. Phill. 
R. ii, p. 169.) 
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VI. — Examination of witnesses upon. 
(Barnell v. Jenkins. Phill. R. ii. p. 394.) 

VII. — Particularity of in tithe cases. 

In answer to a libel in a suit for subtrac- 
tion of tithes, it is not sn£Eicient to state 
deductions generally; they must be speci- 
fically set forth.— (Leith «. Cliff. Phill. R. ii. 
p. 389.) 

In many cases, especially in tithe cases, 
the facts are exclusively in the defendant's 
knowledge, — ^there can be no other mode of 
proof; if the defendant has not answered to 
the quantity and the valvte, the answers are 
defectiye, and he cannot screen himself 
under the suggestion of a modus. This 
modus is no excuse for not setting out the 
jjuantity and the value. — (By Sir J. Nicholl, 
in Morgan v, Hopkins. Phill. R. ii* p. 684.) 

VIII. — Objections to. 

To what period of Cause, and after what 
default. 

Where a certificate to a decree for answers 
has been discontinued, it is still competent 
to the Proctor, having discontinued it, to 
object to the answers. — (Rajrmond v. Von 
Watteville. Lee's R. ii. p. 495.) 

IX. — ^Where they cannot be insisted upon, 

ET contra — ^AND WHETHER ON OATH OR NOT 
ON OATH. 

Where the answer would subject the party 
making it to a prosecution for felony. — 
(Robins v. Sir William Wolseley. Lee's 
R. i. p. 620.) 

Where an application to grant probate on 
admission of the adverse party m acts of 
Court, with a view to save tibe answers, was 
made, the Court refused the application, and 
decreed that answers on oath could not be 
dispensed with. — (Lyon v. Fumess. Phill. 
R. iii. p. 316.^ 

In criminal suits the defendant's answers 
upon oath are not to be required, even to 
those heads or positions which are not in 
themselves criminatory. — (Schultes v. Hodg- 
son. Add. R. i. p. 105.) 

I am clear, that in a criminal suit, under 
the Stat, of Car. 2. (13. Car. 2, c. 12, s. 4,) the 
answers, on oath, of the defendant are not to 
be required. An issue, negative or affirmative, 
is the only answer, and the calling for any 
other, certainly is an appealable grievance. 
The statute provides that no Ecclesiastical 
Judge shall fencfer any person whatsoever any 
oath, whereby such person shall be charged, 
to purge him or herself of any criminal mat- 
ter or thing : it not simply justifies the party 
to whom the oath in question is tendered, in 
refusing to take it ; but it prohibits the very 
tender of it, by any person exercising eccle- 
siastical jurisdiction. It has been argued, 
that this statute only goes to protect parties 
from being forced to answer criminal charges ; 
and that it contains nothing which prevents 
the usual oath for answers from being ad- 



ministered to defendants in criminal suits, 
so as to oblige them to answer those articles 
objected to them, which are not criminal 
charges. To this interpretation of the sta- 
tute I can by no means assent; it being 
neither consonant to practice, nor to those 
general principles, which govern, in this 
country, the administration of criminal jus- 
tice. And first, as to the practice, the con- 
trary has been laid down by this Court in 
such repeated instances, that it would be 
mere idle pedantry to refer to particular 
cases. It may be, Indeed, the modified prac- 
tice in civil suits, founded on criminal im- 
putations ; it is clearly not the practice at 
all, in suits directly criminal. For instance, 
if adultry be proceeded against by libel, 
quoad petendum divortium, the defendant's 
answers may be (though seldom are), taken 
to such parts of the libel as involve no 
direct, or implied, charge of adultery : but 
if adultery be prosecuted by articles, quoad 
p€Bnam legalem, the defendant's answers may 
Tiot be taken, not even (that is^ to such parts 
of the articles as involve no cnarge of adul- 
tery, either direct or implied. The same 
holds, mutatis mutandis, in proceedings for 
incest, and in other cases. It is the not at- 
tending to this settled distinction which 
may have given rise to tiie erroneous notion, 
that answers may be called for in criminal 
suits. Nor, secondly, do I conceive that 
calling for answers in suits of this descrip- 
tion, is more at variance with the correct 
practice, than it is objectionable on sound 
principle. On principle, parties are neither 
compellable to render themselves, nor to 
furnish their accusers means of rendering 
them, obnoxious to censure, or punishment; 
they are neither to be forced to implicate, 
nor to do any thing which has a tendency 
to implicate, themselves. The guilt of parties 
under prosecution is to be sifted out by the 
depositions of witnesses, and other '' due 
proofs and evictions," from the number of 
which the parties' own answers are excluded 
as well by natural justice, as, I conceive, 
under the statute of Car. 2, by positive law. 
In criminal suits, the maxim is '' actore non 
probante res absolvitur ;*' and it is obvious 
now much of the burthen of proof may be 
shifted from the " actor '' — the promovent — 
by the defendant's answers, even to such 
, heads or positions objected to him as are 
^not in themselves, and directly, criminatory. 
Admissions from the defendant of those 
parts of the articles, which are not of this 
kind, may be the means (perhaps the only 
means) of helping the promovent to the 
proof of those parts of them which are : add 
to this, that the popular, at least, though not 
the ju^t and legal, inference deducible from 
the defendant's answering articles in part, 
and declining to answer the criminal charges, 
is an admission of his guilt. And it is con- 
trary to natural justice, that a defendant, 
even if guilty, should be put to the alterna- 
tive of perjury, or any thing in the nature 
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of a confession ; the more especially, as the 
same defendant, swearing himself innocent 
(as the fact might be) of the offence imputed 
to him, could hope to obtain but little cre- 
dence, and expect toderiyebut little benefit. 
— (By Sir John Nicholl, in Schultes r. Hodg- 
son. Add. R.i.p. 110, &c.) 

X. — Decrees in respect of. . 
1. For f viler Answers. 

Further answers decreed after publication, 
and when the cause stood for hearing on the 
second assignation, because as the cause stood 
#t non^ the adverse party might haye pleaded 
on that day, and consequently the cause was 
open to all purposes.---(Smith v. Smithson. 
Lee's R. ii. p. 505.) 

3. To what period of the Cause they may 

be enforced. 

An assignation for fuller answers decreed 

after publication. — (Smith v. Smithson. Lee^s 

R. ii. p. 505. — Heath v. Heath. Lee's R. ii. 

p.- 562.) 

3. Service of Strictness of 

Whatever is to be done, personally, by the 
party principal in the cause, requires in 
strictness a personal service of the notice or 
decree for doing it, upon the party principal. 
Hence the service of a decree for answers 
upon the Proctor, will not justify the Court 
in putting the principal in contempt, if those 
answers are not brought in. — (Durant v, 
Durant. Add. R. i. p. 114.) 

4. Effect of discontinuing the Certificate of 
When a certificate to a decree for answers 

has been discontinued, it is still competent 
to the Proctor having discontinued it, to 
object to answers. — (Raymond «. Baron de 
Watteville. Lee's R. ii. p. 495.) 

XI. Where party may be pronounced con- 
tumacious FOR not GIVING IN, ET CONTRA. 

A party cannot be pronounced in contempt 
at the same time that his answers are held 
to be insufficient. — (Morgan v. Hopkins. 
Phill. R. ii. p. 582.) 

The service of a decree for answers upon 
the Proctor YiiW not justify the Court in put- 
ting the principal in contempt, if those 
answers are not brought in.-— (Durant v. 
Durant. Add. R. i. p. 114.) 

A party not giving in his answers on the 
day of the return of the decree, persotudly 
served, will be pronounced contumacious. — 
(Wyllie V. Mott and French. Hagg. R. i. 
p. 33, et notis.) 

XII. — Reformation of. 

1. For Redundancy, 

Answers objected to and reformed. — ( Jehen 
V, Jehen. Lee's R. i. p. 273. — ^Lady Mayo v. 
Brown. Lee's R. i. p. 570.) 

2. In respect of abusive Matter pleaded in. 

(Raymond v. Baron de Watteville. Lee's 
R. ii. p. 499.) 



3. For Irrelevancy y et contra. 

(Raymond v. Baron de Watteville. Lee's 
R. ii. p. 499.— Jones v. Yarnold. Lee's R. 
ii. p. 568.) 

XIII. — Personal answers. 
1. Nature of, and Practice upon. 

From the old practice, as laid down by 
Onghton, Clerk, and Conset, it is to be col^ 
lected that personal answers were two- fold ; 
being to be had, in certain causes, on special 
application, from the Proctor in the cause, 
as well as from the principal. This is dis- 
tinctly laid down by Oughton : for instance, 
in the 16Uk sec. of his 61st title, ^*De litis canr 
testatione,*' and in the subsequent section, 
(sec. 17 of the same title,) the suits in special, 
where the Proctor's answers may be had, are 
pointed out, and the uses to which they are 
capable of being made subservient.in those 
suits are ascertained. Now this being so, 
I apprehend that notices or decrees for per- 
sonal answers were always served accord- 
ingly — that is, notices for such answers from 
the Proctor upon the Proctor — and decrees 
for such answers from the party upon the 
party. 

It is true, indeed, that Oughton in his 
62d title, refers to a note on title 21, (obs. 
^0 l>y which it seems, that a decree for 
answers of the party principal in the cause 
may be served on his Proctor. But this can 
only be, he observes, under the special 
authority of the Court, in virtue of a special 
clause inserted in the decree itself; and, 
consequently, it forms no exception to the 
rule, that, in ordinary cases, the decree for 
personal answers of the party principal must 
be personally served upon the party princi- 
pal. Oughton's whole 62d title represents, 
under ordinary circumstances, the decree 
for the personal answers of the party principal, 
as a formal process, under seal of the Court, 
against the party principal, and required to 
be served personally upon the party, as 
contradistinguished from any mere assigna- 
tion or notice to be served upon the Proctor. 
And this, I conceive, to have been invari- 
ably the old practice, except as excepted in 
the 9th obs. on Oughton's 21st title ; an ex- 
ception, not at all applicable in ordinary 
instances. 

So stood the old practice ; a practice, I 
must also remark, both perfectly reasonable 
in itself; and perfectly consonant with the 
practice of the Court in analogous cases. 
For the reasonableness of the practice is too 
obvious to be insisted upon ; and for its con- 
sonance with analogy, we all know, that 
whatever is to be done, personally, by the 
party, absolutely requires, in strictness, a 
personal service of the notice or decree for 
doing it upon the party. Where steps are 
to be taken by the Proctor merely, a mere 
assignation upon the Proctor suflRces — he 
quoad hoc, being '' dominus litis.** But where 
the personal intervention of the principal is 
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requisite to the act to be done — as it is, for 
instance, where costs are taxed against him, 
or where sums are decreed to be paid by him 
on account of alimony — the practice is to 
take out a monition against the party, not 
merely to serve a notice on the Proctor ; which 
monition must be personally served upon the 
party, in all cases, that is, when it is re- 
quisite that proceedings should be conducted 
with any semblance of regularity. 

It must be conceded, however, in this 
matter of pertonal answers, that the modern 
practice has been to serve the decree on the 
Proctor only, and not on the principal. This 
may have arisen, partly perhaps from the 
two species of personal answers already 
alluded to (the latter, for obvious reasons, 
now obsolete) being confounded in modern 
practice ; and partly because persons seldom 
hang back in this matter of answei'Sy which 
are to be obtained, in most cases, without 
any sort of difficulty. Being the practice, 
however, I should be disposed to admit, 
that a service of the decree for answers, 
thongh merely upon the Proctor, might be 
sufficient service of the decree for many pur- 
poses. For instance, if after such service, 
the party's answer to an allegation of facul- 
ties were not brought in within a fit and 
reasonable time, it might justify the Court 
in allotting sums on account of alimony (the 
marriage, that is, being proved, or confessed) 
in proportion to the full extent of the facul- 
ties alleged, and so on. But it is a very 
different question, whether such a service 
would justify the Court in putting the party 
in contempt, and proceeding to signify him, 
in order to his imprisonment under the sta- 
tute ; a measure, which I conceive, the Ec- 
clesiastical Court to be only warranted in 
adopting, where the prior proceedings have 
been conducted with the strictest regularity. 

Nor would it vary the case, in this view 
of it, to my apprehension, that notice of the 
decree should have been served on the prin- 
cipal, or that the Proctor should have ap- 
peared to the decree, and prayed further 
time and so forth. Such being the old prac- 
tice, and being so, as it is, consonant both 
to reason and analogy, it remains only to 
inquire whether it has undergone any 
authoritative alteration in later times. Nor 
do I conceive that the inquiry can be attend- 
ed with any sort of difficulty. Is there any 
adjudged case producible, where this Court 
has proceeded to enforce decrees of this 



nature by its compulsory process, in the 
absence of personal service ? I am confident 
there are none. Can it even be shewn that 
such decrees have been so enforced, unless, 
after a personal service, the whole matter 
passing svh silentio ? I am nearlv as confi- 
dent that this has not occurred; for the 
Court is always (or means to be) satisfied 
that there has been a personal service, before 
issuing its compulsory process in this de- 
scription of cases. The result, therefore, of 
the whole inquiry, which is almost too 
obvious to be stated in terms, is that the old 
practice in this matter of personal answers, 
being both perfectly reasonable, and perfectly 
analogous to the correct practice in similar 
cases, should and musty in all cases stricti 
juris, be the practice of the Ecclesiastical 
Courts at Uiis very day. — (By Sir John 
Nicholl, in Durant v. Durant. Add. R. i. p. 
118, &c.) 

'' Personal answers " are not confined to 
being mere echoes of the plea, accompanied 
with simple affirmances or denials ; but the 
respondents are/wrMer at liberty to enter into 
all such matter as may ht fairly deemed not 
more than sufficient to place the transactions 
as to which their answers are taken, in what 
they insist to be, the true and proper light. 
-—(Oliver and Tuke r. Heathcote. Add. R. 
ii. p. 35.) 

2. How excepted to. 

I believe the ancient practice was to g^ve 
acts on petition exceptive to answers, but 
never an allegation. — (By Sir John Nicholl, 
in Morgan v. Hopkins. Phill. R. ii. p. 585.) 

3. Of particular Persons, 
(a) Of Solicitor, 

How far adrtdssihle. 

The answer to an interrogatory, confined 
to the point on Which the party's solicitor 
was produced, is admissible, though he 
gained his information as solicitor. — (The 
King's Proctor v, Paines. Hagg. R. iii. p. 
235.) 

(h) Of Agent. 

Where time was allowed for giving in. 

Time allowed to an agent, acting under a 
power of attorney, to plead and answer in an 
interest cause, the principal residing in Ja- 
maica. — (Liebenrood v, Lamson. Lee's R. ii. 
p. 558.) 
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III.— Under protest 16 

IV.— Where the Court vf ill require . . 16 



I. ^Where it will give jurisdiction. 

If a party cited at vrithin the jurisdiction 
of an Ecclesiastical Court, though actually 
resident within an other jurisdiction, appear 
and submit to the suit, such original de- 
fendant (a. fortiori one cited to see proceed- 
ings, by such original defendant) is bound 
to the jurisdiction.— (Chichester v. the Mar- 
quess and Marchioness of Donegal. Add. 

R. i. p. 6.) , _, 

It is certainly true, that both the Canon 
(vide Gib. Cod. 1004-8,) and the Statute Law, 
(23 Hen. 8, c. 9,) forbid the citing of parties 
out of their dioceses, or peculiar jurisdic- 
tions. But it is equally true, that the rule, 
at least in the Statute Law, (vide Preamble 
of 23 Hen. 8, c. 9,) was meant for the bene- 
fit of the subject ; which benefit it hath 
uniformly, as far as I see, been held to pro- 
vide for sufficiently, by giving defendants, 
who are so cited, a privilege of pleading to 



the jurisdiction. Consequently, if a party, 
who is so cited, once wave that privilege, 
by appearing, and submitting to the suit, he 
or she is bound to the jurisdiction. — (By Sir 
John NichoU, in Chichester v, Donegal. 
Add. R. i. p. 17, &c.) 

II. — Effect of, to give vaudity to the 
proceedings. 

Appearance waves any objection so far as 
respects the formality of the proceedings. — 
(Prankard v. Deacle. Hagg. R. i. p. 185.) 

III. — Under protest. 
(Herbert v. Herbert. Hagg. C. R. ii. 
p. 263, &c.) 

IV. — ^Where the Court will require. 

When there is no party before the Court, 
who has an interest in supporting a testa- 
mentary paper, propounded, the Court will 
require the appearance of such a party. — 
(Redmill v. RedmiU. Phill. R. iii. p. 410.) 
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I. — Right of. 

Sacred as is the right of appeal, and com- 
fortable as is the rule, to all persons having 
to exercise jurisdiction, the law takes care 
it shall not injure either the jurisdiction or 
the suitor. — (By Sir John NichoU, in Herbert 
V. Herbert. Phill. R. ii. p. 444.) 



II. — Nature of. 
Whether from definitive Sentence or from 
a Grievance. 

A question raised whether an appeal was 
from a definitive sentence, or from a g^ev- 
ance. — (Dearie v. Southwell. Lee's R. ii* 
p. 119.) 
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III. — Particularity of. 

(Hon. Robert Herbert v, Hellier. Lee's 
R. i. p. 539.) 

IV. — Grounds of. 

Refusal of a citation in a libel of heresy. 
— (Felling v, Whiston. Lee's R. ii. p. 317, 
in note.) 

Grant of an inhibition not to intermeddle 
with deceased's effects pending^ suit, with- 
out proof or even a suggestion that the party 
had embezzled any of the effects ; and not- 
withstanding that she, as widow, would be 
entitled to a moiety of the estate under an 
intestacy. — (Lloyd v. Lloyd. Lee's R. ii. 
p. 523.) 

The examination of witnesses, vivA voce, in 
the Ecclesiastical Courts. — (Jones v.Yamold. 
Lee's R. ii. p. 568.) 

1. For Grievance* 

(a) What Act not appealable. 

The Judge's refusing to accede to a prayer 
for rescinding an order is not an appealable 
grievance, any more than is his refusing to 
permit witnesses to be examined '' on the 
days assigned to propound all facts," even 
though such witnesses are actually in Court, 
and are sworn to be necessary vdtnesses. — 
—(Greg. V, Greg. Add. R. ii. p. 276.) 

(b) On what Acts to be heard, 
A grievance must be heard from the acts 
in the Court below. — (Franshaw v, Verdon. 
Lee's R. i. p. 625.) 

2. From definitive Sentence, 

(Dearie v, Southwell. Lee's R. ii. p. 119.) 

V. — Matters pleadable. 

On appeals from definitive sentences, mat- 
ter which could have been pleaded below, 
and which directly contradicts the plea on 
which witnesses have been examined below, 
13 not admissible ; but matter more generally 
responsive may with caution be received, 
especially where the cause has not been pro- 
perly conducted in the Court below. — (In 
note to Price v, Clark and Pugb. Hagg. 
R. iii. p. 265.) 

On an appeal from a definitive sentence, 
the Court rejected an allegation, pleading 
facts not shown to be noviter ad notitiam 
perventa, — ^Fletcher v, Le Breton. Hagg. 
R. iii. p. 365.) 

VI. — Security requisite. 

Security given in the Court of Admiralty 
cannot be made available in the Court of 
Appeal. That court requires fresh security 
and a new proxy. — (Sheffield v. Ball and 
others. Lee's R. ii. p. 291.) 

VII. — Inhibition, service of. 

What Acts may be done before. 

I take it that in appeals, at least for griev- 
ances, the hands of the Court are in no case 
tied up till the service of the inhibition ; and 



that what, or whether any, intermediate steps 
shall be taken, depends upon the particular 
circumstances of the case, the Judge of the 
Court exercising, in that respect, a sound 
legal discretion.---(Bv Sir John Nicholl, in 
Chichester v. Donegal. Add. R. i. p. 21.) 

The Court is not le^all^ bound to defer to 
an appeal till an inhibition is served ; nor 
is there any distinction whether all the acts 
be done on the day the appeal is asserted, 
or some on a subsequent day ; therefore the 
Court, having overruled the objections to 
the admission of an allegation, on the follow- 
ing Court day admitted the allegation, not- 
withstanding an appeal had, in the interim, 
been asserted. — (In note to Middleton v. 
Middleton. Hagg.R. ii.p. 138. Supplement.) 

VIII. — Process return op, upon. 

Though an affinnative issue to a libel of 
appeal from a definitive sentence be given, 
the process must be transmitted, where the 
Court of Appeal has to take any step requir- 
ing a knowledge of the proceedings, or of 
the sentence of the Court below.— (Courtail 
V. Homfray. Hagg. R. ii. p. 3.) 

IX. — How pe^empted. 

Lapse of time, or acquiescence in the 
sentence appealed from, perempts all right 
of appeal.~-(Schultes v, Hodgson. Add. 
R. i. p. 105.) 

Praying a Judge to rescind any order 
perempts any after appeal from that order. — 
(Greg. V. Greg. Add. R. ii. p. 276.) 

If a party does acts in furtherance of a 
sentence, he bars his right of appeal, viz. 
attending taxation of costs. — (Lloyd and 
Clarke v. Poole. Hagg. R. iii. p. 482.) 

X. — From pronouncing party contumacious. 

Certificate of the Contempt. 

The Judge a quo is not justified in pro- 
ceeding to certify the contempt; but the 
Superior Court cannot interpose till the in- 
hibition is returned. — (Hamerton v. Hamer- 
ton. Hagg. R. i. p. 24. Notis.) 

XI. To WHAT period THE INFERIOR CoURT IS 
NOT BOUND TO DEFER TO. 

The Court is not legally bound to defer 
to an appeal till an inhibition is served. — 
(Middleton v. Middleton. Hagg. R. ii. p. 
138. Notis.) 

XII. — Effect of. 

The appeal suspends the sentence, but the 
suit still continues.— (By Sir John Nicholl, 
in Loveden v. Loveden. Phill. R. i. p. 208.) 

An appeal only suspends the sentence ap- 
pealed from— does not render it a nullity, — 
(Blyth V. Blyth. Add. R. i. p. 312.) 

XIII. — What may be included in the 

PRASERTIM OF. 

All the several acts done on one Court day, 
make up but one decree, — at least so as to 

C 
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warrant the appellant's including the whole 
(whether of an appealable nature or not) in 
the pratertim of the appeal.— (Greg. ». Greg. 
Add. R. ii. p. 284.) 

XrV.-— To WHAT Court. 

1. The Judge, 

Though, in ordinary practice, no <|^uestion 
is made on granting an inhibition, still I am 
of opinion that the Judge must exercise his 
judgment on the point, and decide whether 
there is sufficient gpround to issue his inhibi- 
tion. — (By Sir John Nicholl in Herbert v. 
Herbert. Phill. R. ii. p. 444, &c.) 

2. From Bishop's Commissary. 

** Letters of request" from a Bishop's Com- 
missary go in the same course with the 
''appeal;" that is, not to the Diocesan, but 
to the Metropolitan Court — ^the Court of 
Arches.— (Burgoyne v. Free. Add. R. ii. 
p. 465.) 

3. Where the Judge of the Subordinate and 

Diocesan Courts is the same person. 

We very well know that appeals do not lie 
from one co-ordinate to an other, but from 
a subordinate to a superior authority. — (By 
Sir John Nicholl, in Parfaam v. Templar. 
Phill. R. iii. p. 244.) 

Though the regular appeal from a juris- 
diction not peculiar but subordinate is to the 
Diocesan, yet if the Judge of the Subordi- 
nate and Diocesan Courts be the same per- 
son, the appeal may be per saltum to the 
Metropolitan ; but the reason must appear 
by the formal instruments in the case. — 
(Beare and Biles r. Jacob. Hagg. R. ii. p. 
267-622.) 

4. From Deans and Chapters, 

(a) Generally. 

It has been said that generally the appeal 
lies from the Dean and Chapter to the Court 
of Arches. Having searched into the law 
authorities with considerable diligence, I 
find nothing to establish a different princi- 
ple. — (By Sir John Nicholl, in Parham r. 
Templar. Phill. R. iii. p. 244, «cc.) 

(b) Of Exeter. 
An appeal from the Dean and Chapter of 
Exeter cites to the Court of Arches, and 
not to the Consistory Court of Exeter. — 
(Parham V. Templar. Phill. R. iii. p. 223.) 

6. From the Royal Peculiars, 

To the Court of Delegates. — (By Sir John 
Nicholl, in Parham v. Templar. Phill. R. iii. 
p. 245-6.— Millar v, Bloomfield and Slade. 
Add. R. i. p. 409.) 

6. From Peculiars. 
I am of opinion that, by the general law, 
the appeal from a Peculiar, and more espe- 
cially from the Peculiar of a Dean and 
Chapter, haying exclusive jurisdiction to 
hear and determine all causes^ without any 



concurrent |«risdietion whatever, and being 
exempt from the visitation of the diocesan, 
lies to the Court of the Archbishop. — (By Sir 
John Nicholl, in Parham v. Templar. Phill. 
R. iii. p. 266.) 

7. How regulated by Stat. 24 Hen. 8, e. 12. 
Appeals, in some instances, are regalated 
by statute, thus :— The SUtute 24 Hen. 8, c. 
12, is principally for the purpose of prevent- 
ing appeals from being carried to Rome. It 
enacts, that, in all cases Ecclesiastical, the 
finaldecision shall be of Che King's authority; 
that the first appeal (if it began in this 
Court) in every such cause shall lie from the 
sentence ** of the Archdeacon to his Dioce- 
san, from his Diocesan to the Archbishop 
of the province, and from the Archbishop to 
the King.'' This statute says nothing of 
exempt jurisdictions, to which even the Act 
of the succeeding year (25 'Hen. 8, c. 19) 
applies only in one respect. This statute, 
therefore, applies only to those Peculiars, 
which had before been whollyexempt from 
the jurisdiction both of the Diocesans and 
the Archbishop, and which appealed only 
to the See of Rome ; these were now directed 
to carry such appeals before the King. The 
statute regelating appeals from Archdea- 
cons, does not appear to me to regulate any 
appeals from Deans and Chapters: for a Dean 
and Chapter are of a higher rank than an 
Archdeacon. If Deans and Chapters had been 
comprehended in tibe24Hen. 8, the appeals 
must have been in all cases to tiie Diocesan. 
But we know the fact to be otherwise. It 
seems to me, therefore, that the jurisdiction 
of Deans and Chapters is not necessarily 
comprehended in this statute. — (By Sir John 
Nicholl, in Parham v. Templar. Phill. R. 
iii. p. 241, &c.) 

XV. — Court of. 

1 . Power of to enforce Costs of Court below. 

Court of Appeal on an appeal from a 
grievance, cannot enforce the payment of 
costs incurred in the inferior Court. — (Brisco 
V. Brisco. Phill. R. iii. p. 38.) 

2. Its object. 

It was always laid down by my prede- 
cesser, that this Court should endeavour, in 
the best way it could, to get at the substantial 
justice of the case, and not allow either 
party to be injured by the irregularities of 
the inferior jurisdiction.— (By Sir John Ni- 
choll, in Bumell v. Jenkins. PhilL R. ii. 
p. 394.) 

The Court of Appeal must endeavour to 
put parties in the situation, in which they 
would have been, if the Court below had 
done right.---(By Sir John Nicholl, in Bur- 
nell V. Jenkins. Phill. R. ii. p. 400.) 

In considering the proceeding's of the 
inferior Courts, this Court endeavours to 
look to the justice of the case, and is not 
strict as to the proceedings.— {By Sir John 
Nicholl, in Morgan v, Hopkins. Phill. R. 
ii. p. 683.) 
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To aroid defeating substantial justiee, the 
Court will, as far as it properly can, disre- 

fard mere form.-— (Lloyd and Clarke v, 
*oole, Hagg. R. iii. p. 482.) 

XVI. — ^Wherb the Court will direct an 

ABSOLUTE APPEARANCE GENERALLY, WITH COStS. 

If an appearance under jarotest be given 
to an inhibition, which discloses an appeal- 
able grieyance on the face of it, without, at 
the same time, so disclosing any peremption 
of the appellant's right to appeal therefrom, 
the Court will, at least, overrule such protest, 
and direct an absolute appearance.~-(Greg 
V. Greg. Add. R. ii. p. 276.) 

XVII. — Remission of. 

Effect off on Cause appealed. 

When the Court of Delegates affirms the 
sentence of the Court of Prerogative, and 
remits the cause, the cause stands in the 
Court below on the same footing as it would 
have done had there been no appeal. — 
(Franco v. Alvarenza. Lee's R. i. p. 659.) 

XVIII. — Dismissal of. 
For Non-proieeution in proper time. 
The sentence not having been appealed 



within the time limited by law, the order to 
carry that sentence into execution could not 
be appealed from. — (Lewis ,v. Owen and 
Williams. Lee's R. i. p. 538.) 

XIX. — Who may be made respondents in. 

On the refusal of a monition against dis- 
trict churchwardens to join the parish 
churchwardens in making a rate, the dis- 
trict churchwardens, though not parties to 
the suit below, nor to the decree complained 
of, may, notwithstanding the formal words 
of the inhibition, be made the only respon- 
dents in an appeal, and the refusal of such 
monition, being a case within the third ex- 
ception of the statute of citations, authorizes 
the citing the parties out of their diocese. 
Respondents appearing under protest as- 
signed to appear absolutely .---(Cotterell v. 
Mace and James. Hagg. R. iii. p. 743.) 

XX. — ^Where pronounced for upon terms. 

An appeal pronounced for, on an under- 
standing that the cause should be retained, 
and the adverse Proctor should declare in 
acts of court, that he admitted certain points. 
— (Stephens v, Webb. Lee's R. i. p. 262.> 
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I Court OF. 

1. Jurisdiction of. 
(a) GeneraL 
Chiefly a Court of Appeal from the Courts 
of the several Bishops or Ordinaries, within 
the province of Canterbury. Its appellate 
jurisdiction extends to all causes or suits 
relative to wills, intestacies, tithes, church- 
rate^, marriages, and other matters cogniza- 
ble in these Courts. (Norris v. Hemingpvay. 
Hagg. R. i. p. 4. Note.) 

(ft) In respect of Minors. 
To determine Allowance for Mainte- 
nance and Education. 

The Arches -Court has no jurisdiction to 
determine the allowance to be made for the 
maintenance and education of minors. — 
(Fleet V. Holmes. Lee's R. ii. p. 140*) 



(c) To (Hte. 
1. Originally. 

The Court of Arches has no jurisdiction 
to cite generally, except in the cases speci- 
fied in the 23 Hen. 8, c. 9.— -(Hughes v. Her- 
bert. Lee's R. ii. p. 287.) 

The jurisdiction of the Court of Arches 
was entirely settled by statute 23 Hen, 8, c. 9. 
— (By Sir George Lee, in Butler v. Dolben. 
Lee's R. ii. p. 316.) 

2. By Letters of Request. 

The Court of Arches, by statute 23 Hen. 8, 
c. 9, is empowered to take original cogni- 
sance, by virtue of letters of request, of such 
causes as the civil and canon law allowed 
the inferior judge to devolve to the superior, 
which are those that are called arduous 
causes, of which matrimonial caUse»s were 



20 



ARCHES. 



always esteemed the chief; the statute vested 
the power of devolving Id the Judge, with- 
out mentioning consent either of the Bishop 
or parties — in fact the Bishop's consent was 
never required ; and if the parties' consent 
had ever been deemed necessary, there 
hardly could be a cause commenced here 
by request, for the defendant almost con- 
stantly desires as many opportunities of 
appealing as possible for delay. As to the 
discretion of this Court, whether it shall 
accept or refuse letters of request, when 
granted by a proper Judge, the delegates 
held in the case of PelUng v. Whiston, that 
the Dean of the Arches was bound to receive 
them exdehito justititB ; but that it was in the 
discretion of the inferior judges whether 
they would grant them.— (By Sir Geo. Lee, 
in Butler V. Dolben. Lee's R. ii. p. 316, &c.) 

3. For Brawling. 

An objection to the jurisdiction of the 
Court to entertain a suit for " brawling," by 
" letters of request," overruled.-r^O. J. P. 
by Dawe and Nockolds t>. Williams. Add. 
R. ii. p. 130.) 

4. As to Legacies, 
(a) Generally. 

The jurisdiction in personal legacies be- 
longs to the Ecclesiastical Courts. — {Capel 
V. Robarts and Neeld. Hagg. R. iii. p. 161, 
in note.) 

For the usual mode of proceeding for re- 
covery of legacy. — (See ibid.) 

(h) In Subtraction of. 

Causes of subtraction of legacy are un- 
doubtedly of the cognizance of this Court : 
the executor receives his authority from the 
ecclesiastical jurisdiction; a part of his 
functions (which he is expressly sworn to 
perform) is to pay the 4egacies ; if he omits 
to discharge this duty, the jurisdiction from 
which his authority emanates is naturally 
resorted to, in order to compel him to pro- 
ceed. This Court then enforces payment 
where the legacy is subtracted. 

It is true, that Courts of Equity exercise a 
concurrent jurisdiction; ther principle upon 
which that concurrency has been assumed, 
is that all executors are in the nature of 
trustees ; the legal property of the effects is 
in the executor, and must be collected by 
him, though he holds these effects in trust 
for the legatees. Speaking with all possible 
respect of past times, there does seem a little 
of refinement and fiction even in the founda- 
tion of this concurrency of jurisdiction ; but 
that is a point now perfectly settled. It is 
equally settled, that if there is an unfinished 
trust, or if the interests of third parties are 
to be protected. Courts of Equity have not 
merely a concurrent but an exclusive juris- 
diction. On that ground, if in this case 
any proceedings had been attempted during 
the life-time of Israel Q rignion, the legatee 
for life, or during the minority of his chil- 
dren, this Court would have refused to en- 



tertain the suit ; there being ulterior interests 
to protect, to which a Court of Equity, being 
the guardian of all trusts, could be alone 
competent. On the same principle, if a 
legacy is given to a married woman, this 
Court is incompetent, because it cannot 
compel the husband to make a settlement ; 
it can merely enforce payment: so, also^ at 
one time. Courts of Equity required legatees 
to give security to refund, and on that ground 
they granted injunctions, though that ground 
would go nearly to annihilate this jurisdic- 
tion altogether, and to assume an exclusive 
jurisdiction ; but now Courts of Equity have 
themselves abandoned that rule of requiring 
legatees to give security to refund ; and, 
therefore, allow these Courts to compel pay- 
ment.— (By Sir John Nicholl, in Grignion 
V. Grignion. Hagg. R. i. p. 536-7, &c.) 

A sum of money being left to the execu- 
tors, in trust to invest and pay the interest 
to A. for life, and, after A.'s death, to divide 
the principal among his issue, on their re- 
spectively attaining the age of twenty-one, 
with benefit of survivorship till that age — A., 
being dead, his only three children majors, 
and the shares of two of them paid over, the 
Court will proceed in a suit of subtraction 
of legacy against the executor, to enforce the 
payment of the tiiird's share, holding that 
the character of trustee is at an end, and 
that of executor alone subsisting.— (Grignion 
V. Grignion. Hagg. R. i. p. 535.) 

(d) Where Court has no jurisdiction, and 
where it is doubtful, how it willproceed. 

If the Court has clearly no jurisdiction, it 
will not suffer the parties to proceed and to 
incur unnecessary expense. It will stop 
without waiting for an injunction ; but if 
the point be at all doubtful, the Court would 
be bound to proceed ; for to refuse the exer- 
cise of a jurisdiction, which is competent to 
entertain the suit, and to which a party 
applies, is a " sort of denial of justice." — 
(By Sir J. Nicholl, in Grignion v. Grignion. 
Hagg. R. i. p. 536.) 

2. Appeals to. 

within what time they must be inter- 
posed. 
They must be interposed within fifteen 
days after the sentence. — (Hughes r. Her- 
bert. Lee's R. ii. p. 286.) 

II. — Dean of. 
1. Power of. 
(a) In the Peculiars of the Archbishop 
of Canterbury. 

Of these, comprising the thirteen parishes 
within the city of London, and the several 
parishes comprising the Deaneries of Croy- 
don in Surrey, and Shoreham in Kent, the 
Dean of the Arches is the Judge. — (Aughtie 
V. Aughtie. Phill. R. i. p. 201, in note. — 
Magnay r. R. and P. of St. Michael, and St. 
Martin. Hagg. R. i. p. 48, in note.) 

{b) To pronounce sentence of Deprivation, 
(Semble.) Healone,of all the Ecclesiastical 
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Judges, can pronounce sentence of depriva- 
tion, — (Watson V. Thorp. Phill. R. i. p. 
277,) — ^without the presence of the Bishop. 
— (Hagg. R. i. p. 48. Appendix)— and see 
note, Add. R. i. p. 291, Saunders v. Davies.) 

(c.) To Depose, 

It appears to the Court, that deprivation 
is a penalty, which it is not at its option to 
award ; that and deposition, being specially 
reserved by the Canon CXXII., (Canons 
of 1603) to the Diocesan, it would be ex- 
tremely unwilling to do, in the teeth of that 
Canon, what the Canon itself seems, in the 
Court's view of it, expressly framed to ex- 
clude it from doing, in the absence of any, 
or, at most, upon the strengtli of one (blind) 



precedent. The Court not having, in its 
own opinion, authority to pronounce this 
sentence, it is unnecessary, and it might be 
even improper, for it to suggest, whether 
the merits of the party's offence exact it. 
The discretion of Diocesans ought not to be 
fettered, by opinions on this head, in this 
view of the matter, purely extra-judicial, ex- 
pressed here. — ^By Sir John Nicholl. in 
Saanders, v. Davies. Add. R. i. p. 206.) 

2. His Duty. 

As to Letters of Request offered to him. 

He is bound ex deHto justitiee to receive 
them. — (Butler V. Dolben. Lee's R. ii. p. 
312.) 
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I. — His style. 

He is styled " Archi-diaconus," is only 
an officer of the Bishop, and is sometimes 
called " Oculus Episeopi," subordinate to 
him, and supervising for him. — (By Sir John 
Nicholl, in Parham v. Templar. Phill. R. 
iii. p. 242.) 

II. — His rank and jurisdiction. 

To whom he is Inferior. 

A Dean and Chaper are of a higher rank 
than an Archdeacon. It seems to me, that 
the jurisdiction of a Dean and Chapter is 
sujierior to that of an Archdeacon. — (By Sir 
John Nicholl, in Parham v. Templar. Phill. 
R. iii. p. 243.) 

III.— His Court. 

Irregularities in. 

(a) As to Proxy. 

When, on the death of the Archdeacon, 
the proceedings in a criminal suit were 
moved, after £e execution of a proxy, but 
before appearance by the defendant either 
personally or by proxy, from the Archidia- 
conal to the Episcopal Court, and there 
went on to sentence, the original Proctor 
appearing for him, but without a new proxy ; 
on appeal, the defendant having been cog- 
nizant de facto of the progress of the suit, 
and through his Proctor, in the Court of 
Appeal, having recognized (by some of the 
formal documents in the cause) that the 
Proctor in the Court below was his lawful 
Proctor, the proceedings are valid — nor is it 
a fatal objection, that the articles were exhi- 



bited in the name of the Surrogate and not 
of the Juc^e.— (Prankard v. Deacle. Hagg. 
R. i. p. 169.) 

Semble — that if no proxy at all were given, 
the proceedings would not be null, unless 
it were proved that no authority was given 
de facto to the Proctor ; and that the prin- 
cipal was ignorant of them. The proxy is 
only essential to secure the adverse party, 
and to protect the Proctor.— (Prankard v. 
Deacle. Hagg. R. i. p. 186.) 

(h) In Invocation of Causes. 

Quare, whether the Archldiaconal and 
Episcopal Courts, being concurrent, it is an 
irregularity, even in form, on the death of 
the Archdeacon, to invoke the causes in his 
Court into the Episcopal Court. — (Prankard 
V. Deacle. Hagg. R. i. p. 188.) 

IV. — Appeals from. 

1. To wham, and how regulated by 
. Statute 24 Hen. 8, c. 12. 

Appeals lie to his Diocesan ; and are 
regulated by Statute 24 Hen. 8, c. 12, which 
enacts, that m all cases ecclesiastical, the first 
appeal shall lie from the sentence of the Arch- 
deacon to his Diocesan, from his Diocesan to 
the Archbishop df the province, and from the 
Archbishop to the King. — (See the Statute ; 
and Phill. R. iii. p. 242, &c.) 

2. When not bound by Statute 24 Hen. 

8, c. 12. 
Archdeacons, having their Peculiars, are 
not bound by the Statute 24 Hen. 8, c. 12, 
and would be subject, therefore, not to the 
Bishop, but to the Archbishop. — (Parham 
V. Templar. Phill. R. iii. p. 243.) 
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I. — DEnNITION OF. 

An Attentat f in the language of the Ciyil 
and Canon Laws, is any thing whatsoever, 
wrongfully innovated oV attempted in the 
suit by the Judge ^ quo, pending an appeal. 
--{Note Add. R. i p. 22.) 

II. — ^What acts are kot. 

Steps taken by the Judge ^ quo on the same 



Court day^but after an appeal entered, — and 
subsequent thereto, but prior to senrice of 
the inhibition — and subsequent to even the 
senrice of the inhibition (the appellant not 
heingfaumded in his first appeal)---lield to be 
none. — (Chichester v. Donegal. Add. R. i. 
p. 22, &c.) 
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2. Next qf Kin, or others first entitled, 
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4. The Mother Iff the Intestate 85 

6. Bond Creditor 85 
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im) Miscellaneous Grant 
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1. To Attorney of party entitled 

(a) Where Granted 

(6) Requisites before Grant 

2. To substituted Attorney qf Escecutor .... 86 

5. To Bankrupt— Assignee qf Representa- 

tive 36 

4. To Aunt 

5. To Daughter 

(a) What Facts she must estahUth b^ore 
Grant 86 

(b) Postponed to Son 86 

(c) Preferred to Widow 86 

6. To Foreigners 86 

7. To Guanian Testamentary 86 

8. To Nephew 86 

9. To Nominee qfthe Crown 86 

10. To Remainder— Man 37 
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12. To Trustees 37 

(a) Mere Trustees 37 

(b) Substituted ^Sustees 37 

13. To Uncle 87 

Whenvrtferred to Creditors 37 

14. ToWife. 37 

15. On probabaUy<^ Testator's Death 37 

II.— Without citing those hating a 

direct interest 37 

III.— Until will should be found 37 

IV.— When to person out of the king- 
dom—upon WHAT security 37 

v.— Toothers, the person entttlbd to 

THE GRANT BEING RESIDENT ABROAD— 

UI*ON WHAT NOTICE 37 

VI.— Where Court will not allow its 

SENTENCE TO BE STAYED 37 

VII.— (Limited) where called in, and 

RE-DEUYERBD OUT 

VIII.— Durante absentia 

(ft) Miscellaneous Points, 

1. Construction qf Statute 38 Geo. 3, c. 87 . . 38 
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reason qf the Lunacy of one of the Adm\- 
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mttraiion to Husband, who has heen can- 

victed iff ^ 

5. Interesi—how and when to be propounded 88 

6. Where the Propertu is to be distributed 

under a particular Law... '»"' ••• 38 

7. Vahte ^ the Estaie—how obtained qfter 

Grata qf ^ 

(o) Called in and re^livered out, et contra . . 88 

1. WkereLegat^ewiUnotbeaUowedtocaUin 98 
9, Where Next qf Kin can caU in, and how, 

et contra 39 

{p) Remmeiation qf g 

To what time recoeable 39 

(a) Revocation of 80 

1. AstoCreditor 39 

2. Where it would difeat the intentwn qfthe 

Testator 39 



I. — The statutes of administration. 
(31 Ed. 3, c. 11, and 21 Hen. 8, c. 6.) 

1. Their Principles and Objects. 

Are to vest the right to administration in 
the person, who is possessed of the beneficial 
interest in the personal estate. — (Hagg. R. ii. 
p. 149. Appendix.) 

2. To wham the Ordinary is bound to 

grant Administration. 
The person, who is next of kin at the intes- 
tates death, is entitled to the administration 
— and not the one who is entitled to the 
beneficial interest in the effects, though, by 
the death of intermediate persons, he may 
have become next of kin, at the time the 
grant is required. — (Hagg. R. ii. p. 160. 
Appendix.) 

3. Discretion reposed in Ordinary by the 

Statute 21 Hen, 8, c. 5, #. 3., and 
how exercised* 

This statute leaves it to the discretion of 
the Ordinary to grant administration to the 
widow or to the next of kin. — (Dew v, Clark 
and Clark. Hagg. R. i. p. 312.— Lamball 
V. Lamball. Hagg. R. iii. p. 670.) 

Though usually a preference is given to 
the widow, yet it has always been held, and 
repeatedly decided, that the widow may be 
set aside, and administration, at the discre- 
tion of the Court, granted to the next of kin. 
This discretion, however, (like all other 
cases of judicial discretion,) is not to be ex- 
ercised arbitrarily and capriciously, but on 
reasonable considerations. It is the boni viri 
arbitrium.— (By Sir John NichoU, inConyers 
V, Kitson. Hagg. R. iii. p. 667.) 

On a petition respecting the grant of ad- 
ministration, the asserted widow having 
married during the deceased's lifetime an- 
other man, (since convicted of felony,) had 
a daughter by him, and continuing to coha- 
bit with him, the Court granted administra- 
tion to the sister, and condemned the widow 
in costs. — (Conyersv. Kitson. Hagg. R. iii. 
p. 666.) 

4. Distinctions between original and de 

bonis non Administrations. 
In all that regards the obgligation of the 
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statutes 31 Ed. 3, c. 11, and 21 Hen. 
8, c. 6., on the Court in the grant of ad- 
ministrations, whether "original" or "ifc 
hmis wm** there is no distinction. — (Hagg. 
R. ii. p. 166. Appendix.) 

6. Construction of Stat. 21 Hen. 8, c. 6. 

This statute applies only to such as are 
next of kin at the time of the intestate's 
death.— (Savage v. BIythe. Hagg. R. ii. p. 
160. Appendix.— Tucker v. Westgarthand 
others. Add. R. ii. p. 363.) 
Examples. 

The Court granted administration, " de 
bonis fwn,'* to the executor of the adminis- 
trator, who was the sole next of kin at the 
death, in preference to the persons entitled 
in distribution, who had received their 
shares and signed releases. — (Savage v. 
BIythe. Hagg. R. ii. p. 160. Appendix.) 

II. — Principles which will direct the 

GRANT, WHERE THE CoURT IS NOT BOUND 

BY STAT. 21 Hen. 8, c. 6. 
1. As to Interest, 

In cases of administration, the constant 
rule is to grant the administration to the 
greater interest. — Elwes v. Elwes. Lee's 
R. ii. p. 673.) 

Where the Court is not restrained by the 
statute, it always grants administration to 
those who have the interest. — (Almes v, 
Almes. Hagg. R. ii. p. 161. Appendix.) 
Examples. 

The Court granted administration, ^*de 
bonis non/' to a person entitled under a deed 
of gift from the first administratrix to the 
whole beneficial interest, in preference to 
one, who was not next of kin at the time of 
the death, and who consequently had no 
statutable right. — (Almes v. Almes. Hagg. 
R. ii. p. 161. Appendix.) 

And the Court decrees it, ceteris paributy 
to that claimant, who has the greatest in- 
terest in the effects to be administered.— 
(Tucker v. Westgarth and others. Add. R. 
ii. p. 362. — Dampier v. Colson. Phill. R. 
ii. p. 64. — Wetdrill v. Wright and others. 
Phill. R. ii. p. 243.) 

2. As to Efficiency to Execute, 
Cceteribus paribus, a man accustomed to 
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business will be preferred, as administrator. 
--*( Williams v. Williams. Phill. R. ii. p. 100.) 

3. Effect of delay in applying for. 

Where administration was granted in 
1791, on renunciation of the next of kin, to a 
creditor who died in 1806; when no de bonis 
grant was taken out till March, 1827, and 
when an administration limited to certain 
leasehold property, and granted at that time 
(without citing the next of kin) to a nomi- 
nee of the persons in possession of such 
property, was in February, 1828, called in 
by the representative of the next of kin; 
such representative held barred by time and 
circumstances, and the administrator, who 
appeared under protest, dismissed with costs. 
-—(SkeflSngton v. White. Hagg. R. i. p. 700.) 

4. Relations — of what blood preferred. 

Where the administration is contested by 
two persons of the whole blood in equal de- 
gree of relationship, the rule is to grant it 
to the one, who unites the majority of in- 
terests : but where the contest is between 
one of the whole blood, and one of the half 
blood, the one of the whole blood is preferred. 
— (Mercer v, Morland. Lee's B. ii. p. 499.) 

6. Primogeniture — effect of 

It gives no right to an administration. — 
(Earl of Warwick v, Greville. Phill. R. i. 
p. 123.) 

III.— TRANSMISSIBILITY of RIGHT TO. 

The Ecclesiastical Courts strongly hold, 
that the right to administration is tranfmie- 
sible, and almost universally accompanies 
the right to the property — except as to the 
effects of femme coverts, after the death of 
the husband. — (Vide Hagg. R. ii. p. 157. 
Appendix.) 

IV. — Joint administrations. 
1. Inclination of the Court in r^espect of 

An s^plication for a joint administration* 
refused.---(Legatt v. Legatt. Lee's R. i. p. 

The Court, caterie paribus, prefers a sole 
to a joint administration, because it is in- 
finitely better for the estate ; administrators 
must join and be joined in every act, which 
would not only be inconvenient to them- 
selves, but what is of more consequence must 
be inconvenient to those who have demands 
on the estate either as creditor, or as entitled 
in distribution. — (By Sir John Nicholl, in 
Warwick v. Greville. Phill. R. i. p. 126.) 

The Court never forces a joint adminis- 
tration, and for an obvious reason ; because 
it is necessary for the administrators to join 
in every act, — ^there might be a complete 
contrariety of action, and it would be in the 
power of one of them to defeat the whole 
administration.— -(By Sir John Nicholl, in 
Bell V. Timiswood. Phill. R. ii. p. 22. 
Dampier v, Colson. Phill. R. ii. p. 54.) 



2. Discretion of Court how exercised in 
respect of 

(a) In respect to Person praying Admi" 
nistion, and who had been banhrupt, 

^ A. andB. stand in the same degree of rela- 
tionship; to A. there is no objection; butB. 
has been twice bankrupt, and on the last 
bankruptcy there was no dividend ; the 
Court thoi^fat B., who had taken so bad care 
of his own affairs, not a preferable person to 
be entrusted with the affairs of others ; and 
granted administration to A., and condemned 
B. in costs.-^Bell v. Timiswood. Phill. 
R. ii. p. 22.) 

(b) In regard to number of Persons to 
be appointed. 
It is not the ordinary practice of the Pre- 
rogative Court of Canterbury to join more 
than three in an administration.— {In the 
goods of Sarah Blakelock. Hagg. R, i. 
p. 682.) 

y. — Administration bonds. 

1. Duty of Persons making out Bonds. 
Administration bonds are too frequently 

considered to be, and treated as mere mat- 
ters of form ; it is the duty of practitioners 
not to countenance this erroneous notion by 
being privy to parties, who to their know- 
ledge or belief are not responsible parties, 
becoming sureties to administration bonds. 
— (Devey v. Edwards and Tappen. Add. 
R. iii. p. 78.) 

2. Where the Court will not allow separate 

Bonds. 
Where securities are required to justify in 
ordinary course, the Court will not dispense 
with this even partially, but under very 
special circumstances. If the Court decrees 
a general grant, but under special circum- 
stances requires the securities to justify only 
as to part of the property — ^it will not allow 
separate bonds ; so that other securities than 
those, who justify in the requisite amount, 
shall enter into the common administration 
bond in the double amount of the whole 
property .—(Howell v. Metcalfe and Sanders. 
Add. R. ii. p. 348.) 

3. Whether Bonds will be required from, 

and what will be- considered sufficient 
Bonds, by Foreigners, 

Quepre, — ^Whether, even on grants of ad- 
ministration to foreigners of the |)roperty of 
foreigners, generally, the administrator is 
not compellable to give bond here, in Eng- 
land, with two suretiei^, British subjects, for 
the due administration of the effects. — 
(Cambiaso v, Negrotto. Add. R. ii. p. 439.) 

4. Duty of the Court, in regard to the 

forfeiture of. 
If the Court be prayed at the instance of 
parties in distribution, to pronounce an ad- 
ministration bond forfeited, &c., in order to 

D 
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its being put in suit against the sureties to 
that bond, at common law ; the question for 
the Court is not properly ^ the vltinuite re» 
tponnhility of the sureties ; it is, generally 
speaking, the mere fact of, whether the ewn" 
Ations of the bond haye, or have not, been 
fulfilled i if unfulfilled, it will be the Court's 
duty, generally speaking, to pronounce for the 
forfeiture of the bond, without any reference 
to that other question of, whether the sure- 
ties are, or are not, ultimately responsible ; 
leaying it to the sureties to plead and prove, 
elsewhere, if they are capable of so doing, 
that the parties putting it in suit, are still, 
as by their own laches or otherwise, not in a 
condition to recover upon the bond, notwith- 
standing its forfeiture.-H[Devey v. Edwards 
and Tappen. Add. R. iii. p. 68.) 

6. Production of, in an action — upon what 
terms* 
An action at coinmon law being brought, 
in the Archbishop's name, by the adminis- 
trator, " de bonis non," a^nst the execu- 
* tors of the original administrator for the 
balance of the intestate's effects, the Court 
will direct the bond, given by the original 
administrator, to be attended with, on secu- 
rity being given to indemnify the Archbishop 
against costs.— (In the goods of Joseph Hall. 
Hagg. R. i. p. 139.) 

^. Who may interfere — in respect of 
tX contra. 
A creditor has no right to interfere in an 
Administration Bond; but the non-delivery 
of an inventory may be assigned by him as 
a breach of.— ^Hackman v. Black. Lee's R. 
ii. p. 251.) 

7. Securitj ^ ^ e t ^fid ency of 

* Objections to the sureties offered for an 
Administration Bond overruled. Sufficient, 
if the sureties together were worth the sum 
mentioned in the Administration Bond. — 
<(Bond V, Bond. Lee's R. i. p. 429.) 

Where the intestate's effects, by the com- 
mission of appraisement, were valued at 
£2,989 9s. llcf., and the administratrix give 
unexceptionable security in £4,000, that 
was held sufficient. — (Cox v. Peck. Lee's 
R. i. p. 557.) 

The Court will be regulated by the inven- 
tory in ascertaining whether further securi^ 
may be necessary. — (Allen v. Allen. Lee^ 
R. ii. p. 244.) 

Residuary legatees for life, taking ad- 
ministration with tiie will annexed, called 
upon to give some security. — (Friswell v. 
Moore. Phill. R. iii. p. 139.) 

8. Requisites of 

Where Administrator is abroad. 
Administration being granted to a person 
out of England, it is required that the sure- 
ties to the Bond shall be resident within tiie 
kingdom. — (In the goods of John O'Byme. 
Hagg. R. i. p. ^16.) 



VI. — Special CBRTiFiCATBS OF pacts of nu 

CASE — ^WHERE NECESSARY TO FOUND GRAIIT 
OF ADMINISTRATION. 

.Special certificates to the facts of the case, 
necessary to found the grant, superadded to 
the oath of the applicant, in the instance of 
every Administration applied for, (the ob- 
vious and only general scheme suggested for 
preventing frauds in obtaining Letters of 
Administration,^ would involve a general 
inconvenience, less tolerable than the par- 
tieular evil in question. But the Court may 
direct such special certificates in certain eases ; 
and if, being exhibited, they are unsatisfac- 
tory to the Court, (for instance, as failing to 
certify the principal facts by the testinkony 
of third persons speaking of their own know- 
ledge ; or, as the case may be,) the Court will, 
at least, suspend, and may probably, in the 
end, altogether, reject, the application for 
the fSjKat itself, in such case.--{In the goods 
of Christopher Coke. Add. R. iii. p. 22.) 

VII. — ^ThE course of the grant of AD- 
MINISTRATION. 

If the surviving executor decline to take 
Administration, and there is no residuary 
legatee, the next of kin is entitled to it. If 
the next of kin decline it, the Administra- 
tion may be planted to a legatee or a credi- 
tor ; but notice must be given of the appli- 
cation of the legatee or creditor, to the next 
of kin. The Court will be moreover parti- 
cularly cautious in adhering to the principles 
of its practice in regard to foreign property. 
— (Kooystra v. Buyskes. Phill. R. iii. p. 
631.) 

1 . Of the ejects of the Sovereign of Great 
Britain, 

Application to the Court for its process, 
calling upon his Majestjjr's Proctor to see a 
testamentary paper of his late Majesty pro- 

Eonnded and proved, rejected, the Court 
aving no jurisdiction in the matter.— -(In 
the goods of his late Majesty George III. 
Add. R. i. p. 2d5.) 

The testamentary Courts of the two Arch- 
bishops in their respective provinces are 
styled Prerogative Courts, from the pre- 
rogative of each Archbishop to grant Pro- 
bates and Administrations where there are 
** bona notabilia ;" but still these are only 
inferior and subordinate jurisdictions; 
and the style of these Courts has no con- 
nection with the Royal Prerogative. Deriva- 
tively, indeed; these Courts are the King's 
Ecclesiastical Courts ; the Sovereign being 
the fountain of all justice, as well as the 
supreme head of the Church ; yet, imme- 
diately, they are only the Courts of the Eccle- 
siastical Ordinaries. 

That this Court should^ therefore, now, for 
the first time, presume to entertain a suit 
for so delicate and high a purpose as that of 
deciding on the validity of the will of the 
late Sovereign, under any circumstances 
and in any form, would require much con* 
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aideration in point of law. — (By Sir Jolin 
NiohoU in Ibid. Add. R. i. p. 266.) 

2. Of the effects <f m Foreign PubUe 
PuncHonary, 

Administration of the goods of a public 
fanctionary of the emperor of MorocoOy 
decreed to a party, specifieaUy empowered 
to take it on behalf of the emperor of Mo- 
i;ooeo. On proof exhibited to the Coart 
of the said emperor's title (not questioned 
by the Crown or otherwise) to the deceased^s 
effects, in behalf of the national treasury by 
the Mahomedan law.— (In the goods of Beg- 
gisu Add, R. i. p. 340.) 

9, Of the Effects of Foreigners. 

Administration, under certain limitations^ 
of the goods of a foreigner decreed to the 
substituted attorney of his executors, with 
an official copy annexed of '' extracts" (only) 
**from his will," — such extracts consisting 
of the beginning and ending of the will ; and 
of two clauses therein ; the one containing 
the appointment of executors, and the other 
a bequest of the testator's (only) property in 
tiiis country. — (In the goods of Don Fran- 
eisco Rioboo. Add. R. ii. p. 461.) 

4. Cf the Effects of m British suHeet 

Mng, domiciled in mng part of the 
Jaritish Empire, Intestate, 

The succession to the personal effects of 
such person is to be regulated by the law of 
that part of the British Empire, which was 
his domicil at tiie time of his death. — (Cur- 
ling V. Thornton. Add. R. ii. p. 14.) 

5. Of Effects of Intestates generally, 

(a) Who entitled to grant of Adminis^ 
tration generally. 

The statute of 21 Hen. 8, c. 6, s. 3, leaves 
it to the discretion of the Ordinary to grant 
administration to the widow or next of kin. 
—(Dew V. Clark and Clark. Hagg. R. i. 
p. 312.) 

(Jb) The Widow. 

1. General Rule in respect of the grant 
to. 

Administration may be granted of the 
gwida of an intestate, to his wife or to a next of 
kin. At the same time it is well known, that 
in practice, at least in modem practice, the 
wife is preferred in this matter under ordi- 
nary circumstances. — (By Sir John NichoU, 
in Webb v. Needham. Add. R. i. p. 405.) 

The practice is to grant administration to 
the widow, unless some objection exists 
ag^ainst her.— ^Stretch v. Pynn. Lee's R. i. 
p. 30. 

An administration decreed to a widow 
under a caveat, not to be stopped from pass- 
ing the seal by a second caveat. — (Wingfield 
V. Winefield. Lee's R. i. p. 340.) 

Administration granted to a widow, with- 
out delay^ on a suggestion of the intestate's 



estate s^ffering by the delay to issnO it, and 
on the statement of an endeavour by deceased 
intestate's creditors to get his customers firom 
her.— (Hughes v. Cook and others. Lee's 
R. i. p. 386.) 

An administration with a will annexed 
granted to a widow in preference to a mother. 
— (Repington v. Holland and Repington. 
Lee's R. ii. p. 364.) 

Administration decreed to a widow till a 
will should appear, in preference to the 
grant of a simple administration to a bro- 
titer. — (Lloyd v, Lloyd. Lee's R. ii. p. 321.) 

Administration, cum testamenio annexo, 
decreed to the universal legatee, she having 
firstproved herself the widow of the testator. 
— (Cunningham v. Ross. Lee's R. ii. p. 478.) 

2. Where contested. 

(a) On account of Irregularity of her 

Marriage. 

A marriage at the Fleet sufficiently estab- 
lished to entitle an asserted widow to the 
administration of her husband's effects. — 
(Plunkett V. Sharpe. Lee's R. ii. p. 35.) 

The right to an administration contested 
by t^o persons, each asserting herself to be 
the widow of the deceased, granted to the 
one whose marriage was expressly proved 
by two witnesses, against whom there was 
no essential exception. — (Tayloy v. Taylor. 
Lee's R. ii. p. 274.) 

Where a prior marriage is pleaded in bar 
to the interests of an asserted widow, claim- 
ing administration to the husband, strict 
proof of such marriage is required. — (Taylor 
V. Taylor. Lee's R. i. p. 571.) 

(b) On Account of Lunacy. 

The claims of a widow to the administra- 
tion of her husband's effects opposed on the 
g^und of his being a lunatic at the time of 
tiie marriage. Objection overruled,— (Par- 
ker V. Parker, Lee's R. ii. p. 362.) 

3. Where she is not preferred. 

The grant of administration to the widow 
is discretionary, and the next of kin may be 
preferred, upon good cause. — (In the goods of 
J. Williams. Hagg. R. iii. p. 217.) 

4. Causes of her exclusion, et contra. 

(a) Elopement. 

Elopement of the widow from her husband, 
and cohabitation with an other man until 
his death, when she married that person, is 
a sufficient cause. — (Fleming v. Pelham, in 
note. Hagg. R, iii. p. 217.) 

(b) Lunacy. 

Lunacy of the widow is a sufficient cause ; 
but the Court called for an inventoiv, and 
directed the securities to justify.--^In the 
goods of J* Williams. Hagg. R. iii. p» 217.) 
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(c) Re-marriage, 

Re-marriage is no defeasance to a wife's 
priority in this matter. — (Webb v. Needham. 
Add. R. i. p. 494.) 

Widow (re-married) preferred to the 
brother next of kin, there being no children, 
and he therefore entitled with her to a moiety 
of the effects. — ^Webb v. Needham. Add. 
R. i. p. 4d4.) 

Where there are children, who would be 
entitled to two-thirds of the distributiye 
property, and the mother only to one, such 
circumstance might induce the Court to 
(p-ant the administration to a child in pre- 
ference. — (In Webb v. Needham. Add. R. 
i. p. 496.) 

5. Grant of Administration to her, in re- 

spect to lost Wills, 

The original will being lost, and no copy 
in existence, a limited administration with 
the will (contained in an affidavit) annexed, 
granted to the widow, as the executrix and 
residuary legatee for life, on her giving jus- 
tifying security ; the eldest son having been 
personally cited ; two other children, minors 
and abroad, cited by service on the Royal 
Exchange, and the remaining five consent- 
ing. — (Yallance v. Yallance and oUiers. 
Hagg. R. i. p. 693.) 

A will in existence after the testator's 
death being accidentally lost, and the con- 
tents unknown, administration, limited till 
the will be found, granted (on justifying 
securities) to the widow alone, wiUi a minor 
daughter entitled in distribution. — (In goods 
of B. Campbell. Hagg. R. ii. p. 655.) 

6. Where she wiU obtain Administration, 

as relict and principal Legatee, on 
giving security. 

The Court at Madras — thecompetent juris- 
diction — ^having granted probate to the 
widow as universal legatee, and constructive 
executrix of an informal paper, in which 
character no security is required ; this Court, 
considering that under the circumstances 
the widow may be called upon to prove the 
paper per testes, or that the grant may be ap- 
pealea from, will only decree administra- 
tion with the paper annexed to her, as relict 
and principal legatee, on giving security. — 
(In the goods of Lieutenant Colonel Read. 
Hagg. R. i. p. 474.) 

7. Grant to second wife, the first being 

divorced according to Foreign Law, 

Administration granted — the first wife 
having been divorced, ''a vinctUo," by a 
Royal Ordinance in Denmark, the parties 
divorced being both Danish subjects. — 
(Ryan v, Ryan. Phill. R. ii. p. 332.) 

(e) The Next of Kin, 

1. Primogeniture among — whether con- 
ferring right to Administration, 
Primof^eniture gives no right to an ad- 
ministration.--<Earl of Warwick v, Greville. 
Phill. R. i. p. 123.) 



2. When and at what period it is his duty 

to take out Administration, 
Six months from the death of the intestate 
having elapsed, and a creditor having then 
applied for administration — the next of kin 
appeared, and prayed administration — ^the 
Court expressed that it was the duty of the 
next of kin to have taken out representa- 
tion earlier, and decreed the expenses to 
the creditor who had applied.— {Cole v. Rea. 
Phill. R. ii. p. 428.) 

3. Where the Next of Kin may be excluded, 

(a) By reason of want of Interest, 
Where the next of kin has no interest in 

. the property, he is by the spirit, though con- 
trary to tiie letter, of the statute excluded ; 
and the administration granted to a person 
who has tiie interest in the effects. — (By Sir 
John Nicholl, in West and Smith v. Wiilby. 
Phill. R. iii. p. 381.) 

(b) By reason of his being a Creditor. 
A next of kin being a creditor is a reason 

against his being preferred in a contest for 
administration either with the widow, or, 
probably, any other next of kin. — (Webb v, 
Needham. Add. R. i. p. 494.) 

4. Whoof the Next of Kinv)illbe preferred. 
Where there are several next of kin in 

equal degrees, administration is granted to 
the person, who unites the majority of 
interests, unless there is some ground of 
objection, some reason for preferring an 
other.— {Budd v. Silver. Phill. R. ii. p. 115.) 
The application of a married sister to be 
joined in an administration with her two 
brothers, overruled, — the deceased having 
made the two brothers, her sons, trustees for 
the daughters, then for herself for life, and 
then for her children, — and there being other 
property given by the will in the same man- 
ner to them in trust for the sister. — (Dampier 
and Dampier v, Colson. Phill. R. ii. p. 64.) 

5. Effect^ his being a Debtor to Intes- 

tate Estate, 
This circumstance not an insuperable ob- 
jection to the grant of administration ; as he 
must produce an inventory, charging his 
debt as part of the property, and give 
security.— -(By Sir John Nicholl, in Dampier 
and Dampier v, Colson. Phill. R. ii. p. 55.) 

(d) The Residuary Legatee, 

1. Where the grant will be made to him, 
A residuary legatee is generally entitled 
to an administration with tiie will annexed, 
because he is bound, for his own sake, to be 
careful in collecting the effects, and im- 
proving the estate. — ^Repington v, Holland 
and Repington. Lee s R. ii. p. 254.) 

Where there is a residuary legatee, he 
excludes the next of kin. If the residuary 
legatee declines, it is usual to grant the 
administration to the next of kin, but there 
have been cases where the Court, consider- 
ing the next of kin excluded, has granted it 
to creditors.— (By Sir John Nicholl, in West 
and Smith v. Wiilby. Phill. R. iii. p. 381 .) 
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2. Where he muet ^ve justifying Security, 
Residuary legatees for life taking admi- 

nistration, with the will annexed, called 
upon to give some security — the object 
being the protection of property belonging 
ultimately to minors, — ^they gave security to 
the value of four times the amount of the 
legacies bequeathed to them. — (Friswell 
V. Moore. Phill. R. iii. p. 140.) 

3. What Representatives of the Residuary 

Legatees are preferred. 
The husband of a substituted residuary 
legatee entitled to an administration in pre- 
ference to the husband of the sole executrix 
and residuary legatee for life, both parties 
being widowers. — (Wetdrill v, Wright and 
others. Phill. R. ii. p. 243.) 

fej Pendente Minoritate. 

1. Who generally appointed. 
The next of kin, whom the Court usually 
appoints, is the grandfather. — (In the goods 
of John Ewing. Hagg. R. i. p. 381.) 

2* Who appointed under Special Circum- 
stances. 

(fl) The Uncle. 
Administration, ** durante minoritate/' of 
children in the East Indies decreed to the 
uncle resident in Ireland, he giving full 
justifying security — the grandfather, to 
whom, as next of kin, the grant would natu- 
rally pass, being upwards of 80, and also 
resident in Ireland. — (In the goods of John 
Ewing. Hagg. R. i. p. 381.) 

(b) Testamentary Guardians, 

1. When decreed to them. 
Administration, cum testamento annexojde- 

creed to testamentary trustees for the use of 
the infant executor, and the next of kin, till 
he should arrive at legal age to take probate. 
(Hughes V. Richards, by his Guardian. 
Lee's R. ii. p. 543.) 

2. Where Creditor has been preferred to 

the Guardian of the Minor. 

Administration granted to the creditors in 
preference to a grandmother, who had been 
appointed guardian to minors ; and having 
renounced administration, had prayed to 
be re-appointed before the administration 
passed the seal. — (West & Smith v. Willby. 
Phill. R. iii. p. 374.) 

3. Where others have been preferred to the 

Guardian of the Minor. 

There are instances where the Court has 
granted to persons, not guardians of minors, 
the administration, and refused to grant it 
to the person nominated by them. — (See 
West and Smith v. Willby. Phill. R. iii. 
p. 379. 

4. How the Court will regard the Choice 

of Minors, * 
The choice of minors would have no great 



weight with the Court where the eldest is 
not fourteen : if he was near of age, it would 
be otherwise. — (By Sir John NichoU, in 
West and Smith r. Willby. Phill. R. iii. 
p. 380.) 

6. The discretion of the Court how exer^ 
eised in selecting and granting Ad- 
ministration to. 

When the case is out of the statute, the 
leaning of the Court is to guide itself by the 
interest in the property, and it is desirous of 
granting the administration to that person, 
who is most likely to dispose of the property 
to advantage. — (By Sir John Nicholl,in West 
and Smith v. Willby. Phill. R. iii. p. 380.) 

3. Requisites before Grants 

Full justifying security must be given. — 
(In the goods of John Ewing. Hagg. R. i. 
p. 381.) 

4. Requisites before Grant to Minor, 

when come of age. 

Where there has been an administration, 
pendente minore cetatCy and the minor coming 
of age takes upon herself the administra- 
tion, she is obliged to give security to the 
same amount, that the administrator did in 
the first instance. — (Abbott v. Abbott. Phill. 
R. ii. p. 578.) 

5. When granted to Minor Residuary 

Legatee. 

Administration limited to the receipt of 
dividends in the English funds, granted to a 
minor residuary legatee, the wife of a minor, 
both subjects of, and resident in Portugal, 
on a certificate being produced, that by the 
law of Portugal, she was entitled. — (In the 
goods of the Countess Da Cunha. Hagg. 
R. i. p. 237.) 

(f) Pendente Lite. 
1. General Rule. 

An application for an administration, pen- 
dente lite, rejected, because no special cause 
for granting it, was set forth. — (Sutton v. 
Smith and others. Lee's R. i. p. 207.) 

Not usual to grant an administration, pen- 
dente lite, to either of the parties contesting 
suit, but to some indifferent person. — (Strat- 
ton V. Ford and others. Lee's R. ii. p. 49.) 

The Courts of Common Law have ceased 
to object to the grant of administrations, 
pendente lite, where there is an executor 
named in the will propounded. Such ad- 
ministrations ought not to be granted with- 
out good reason. — (Maskeline and Brohier 
V. Harrison. Lee's R. ii. p. 2.58.) 

An administration pending suit is never 
granted upon motion, unless by consent. If 
the parties are agreed, both that an adminis- 
tration is necessary, and who the adminis- 
trator shall be, it may be granted on motion. 
In any other case, an act on petition must 
be gone into, the necessity for an adminis- 
tration pending suit must be shewn, and the 
Court must be satisfied as to the fitness of 
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the proposed administrator, or must be 
placed in a condition to detennine between 
the two, (its most nsnal office upon sach oc- 
casions,) an administrator, that is, being pro- 
posed by each party. — (By Sir John NichoU, 
in Northey v. Cock. Add. R. i. p. 329.) 

2. Princij^les whiek ggvem the CovrU 

{a) Generolljf. 

The Court has been constantly in the 
habit of refusing to grant administrations, 
pending suit, merely to take property out of 
the hands of a litigant party in the actual 
possession of it. It has always- required it 
to be shewn that the property was in jeo- 
pardy, that the party sought to be dispos- 
sessed was inresponsible, and refused or 
neglected to furnish adequate and reason- 
able security. On the other hand, it has as 
constantly declined putting a litigant party 
in possession. of the property, by granting 
administration to him, pending suit; always 
granting it, where requisite, to a nominee 
presumed to be indifferent between the con- 
tending parties. — (By Sir John NichoU, in 
Northey v. Cock. Add. R. i. p. 330.) 

An administrator, pendente lite will be 
appointed — such appointment being neces- 
sary from the nature of the deceased's pro- 
perty, and from the conduct of one of the 
parties in the suit — and the nominee of the 
other party, on whose conduct there is no 
imputation, may be selected, if shewn to be 
impartial, competent, and responsible. — 
(Young V, Brown. Hagg. R. i. p. 63.) 

(() As to Nominees, 

An administration, pendente lite, granted 
jointly to the nominees of the parties liti- 
gant.---(Hellier V. Hellier. Lee's R. i. p. 281.) 

Objections to an administration, pendente 
Utey sustained. The nominee should be 
some person indifferent between the parties, 
who IS a housekeeper and a man of sub- 
stance, and security should be giyen in 
double the yalue- of the estate. — (Bond v. 
Bond. Lee's R. i. p. 354.) 

Administration to the estate of an intes- 
tate contested hj" two persons, whp each 
claimed to be his widdV, — administration, 
pendente lite, granted to the nominee of the 
one, who was living with him at the time of 
his death, the nominee to lodge the money, 
as received, in the bank. — (Taylor v. Taylor. 
Lee's R. i. p. 627.) 

(c) Whfi preferred amongst Nominees, 
and why. 

Administration contested between a son 
and an asserted wife, — administration, pen-* 
dente lite, g^ven to the nominee of the son 
in preference to the nominee of the wife, 
because his interest was certain, and that of 
the wife uncertain. — (Bond v. Bond. Lee's 
R. i. p. 333.) 

3. Requisite Security before Grant, 

In an administration, pendente lite, limited 



to recover certain sums, and granted jointly 
to the nominees of the two parties in the 
suit, the Court will not dispense with such 
administrators entering into a joint bond. — 
(Stanley «. Bernes. Hagg. R. i. p. 221.) 

4. Nature of the Office of Administrator, 
pendente lite. 
He is merely an officer of the Court, and 
holds the property onl^ till the suit termi- 
nates. As soon as it is concluded he must 
pay over all that he has received, in his 
character of administrator, to the persons 
pronounced by the Court entitled : his other 
functions are then completelyat an end, and 
the Court is bound to tsike care he discharges 
the duty committed to him, as far as the 
delivery over of every thing to the proper 
party.---(In the goods of Dame Susanna 
Graves. Hagg. R. i. p. 316.) 

6. His Duties on the termination of Suits. 
As soon as the suit is concluded, he must 
pay over all that he has received, in his cha- 
racter of administrator, to the persons pro- 
nounced by theCourtentitled.--(In the goods 
of Dame Susanna Graves. Hagg. R. i. p. 
316.) 

6. How the Court will enforce the duty of 
Administrator, pendente lite, on ter- 
mination of Suit by Monition, 

A m4mition against an administrator, **pen- 
dente lite," will be granted, at the end of a 
suit, to compel him to transfer to the persons 
entitled, every thing in his possession acquir- 
ed in that character. — (In the goods of Dame 
Susanna Graves. Hagg. R. i. p. 313.) 

(g) Cum testamento annexe. 

1. General Rule* 

The executrix of an executor entitled to 
an administration, cum testamento annexo, in 
preference to the widow of the original tes- 
tator .-^Thomas V. Baker. Lee's R. i. p. 341 .) 

If the surviving executor decline to take 
administration, and there is no residuary 
legatee, the next of kin is entitled to it. If 
the next of kin decline it, the administra- 
tion may be granted to a legatee or a creditor; 
but notice must be given of the application 
of the legatee or creditor to the next of kin. 
— Kooystra v, Buyskes and others. Phill. 
R. iii. p. 631.) 

2. Grant contrary to the General Rule, 

(a) To Residuary Regatees,- 
The Treasurer of the Navy refuses to pay 
arrears of a mariner's wages on the probate 
of a will granted in Jersey, — a decree issues 
ag^ainst executor to accept or refuse adminis- 
tration, cum testamento annexo, in the Prero- 
gative Court, — ^no^ appearance being given 
for him, — an administration, cum testamento 
annexo, was granted to the residuary legatee. 
•— (Le Briton v, Le Quesne. Lee's R. ii. 
p. 261.) 
Where an executor renounces, it is the 
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practice to (prant RdminiBtratioii, eum ieita' 
mento annexo, to the residuary legatee in 
preference to the executor ; but the Court 
cannot refuse an administration of this de- 
scription to a person who is both the next of 
kin and residuary legatee. — TLinthwaite v. 
Galloway. Lee's R. ii. p. 414.) 

The 'executors haying died in the de- 
ceased's life time, a joint limited adminis- 
tration, with the will of a married woman 
under a power annexed, granted to five 
residuary legatees, to whom a similar grant 
had been made at Tork. — (In the goods of 
Sarah Blakelock. Hagg. R. i. p. 682.) 

Cb) To the Next of Kin. 

1. Where granted to them, 

(Thomas v. Evans and others. Lee's R. i. 
p. 104. — Boddicott and Hamilton v. Dalzeel. 
Lee's R. ii. p. 204.) 

2. Where granted to others in preference. 
Administration with a will (in which was 

no executor nor residuary legatee) annexed, 
decreed to two aunts of the deceased, lega- 
tees in the will, and daughters of the grand- 
mother — the next of kin, she being ninety 
years of age, and incapable. — (In the goods 
of William Hinckrey. Hagg. R. i. p. 477.) 

{e) To Persons having the Beneficial 
Interest, 
The ordinary practice, where an executor 
fails to represent a testator, is to grant 
administration, with the will annexed, to the 
residuary legatee, in trust, if any ; and fail- 
ing such residuary legatee in trusty then to 
grant the same not to his or her represen- 
tatiye, but to such person or persons as have 
the beneficial interest in the residuaiy estate, 
under the will. — (Hutchinson v. Lambert and 
Curling. Add. R. iii. p. 27.) 

((£) To Universal Legatees, 

Administration, cum testamento annexo, 
decreed to the universal legatee, she having 
first proved herself to have been the widow 
of the testator.— {Cunningham v, Ross. Lee's 
R. ii. p. 478.) 

The Court will grant administration, with 
the will annexed, to one of two universal 
legatees, a decree with intimation having 
been issued in the name of the other, who 
was since dead. — (Law v, Campbell. Hagg. 
R. i. p. 56.) 

The Court at Madras, the competent Juris- 
diction, having granted probate to the widow, 
as universal legatee and constructive exe- 
cmtrix of an informal paper, in which cha- 
racter no security is required ; this Court 
considering that, under the circumstances, 
the widow may be called on to prove the 
paper, ** per testes ;" or the grant may be ap- 
pealed from, will only decree administration, 
with the paper annexed to her, as relict and 
principal legatee, on giving security.— (In 
the goods of Lieut-Colonel Read. Hagg. 
R, i. p. 474.) 



(ey When granted to LegmieOf the next of 
hin being incapable. 

Administration, cum testamento annexOf (in 
which was no executor or residuary legatee,) 
decreed to two aunts of the deceased, legatees 
in the will, and daughters of the grand- 
mother, the next of kin, she being ninety 
years of age, and incapable.— (In the goods 
of William Hinckley. Hagg. R. i. p. 477.) 

Cf) To Trustees,. 

1. Where not granted. 

The office of trustee differs from that of 
executor. Here there were no words in 
the will which made the trustees executors. 
Trustees, merely, cannot contend against the 
next of kin for administration, cum testa- 
mento annexo, — (Boddicott a)id Hamilton v, 
Dahseel. Lee's R. ii. p. 294.) 

2. Where granted to A^esentative of 

surviving Trustee, 

^ Administration decreed to the represente- 
tive of a surviving trustee in preference to 
either or both of two other claimants, styling 
themselves ** residuary legatees " simply, but 
without any violation of the ordinary prac- 
tice ; such other claimants 4)eing, tn fact, 
residuary legatees for life only, each in a 
fifth of tike residue : she, *the representative 
of the surving trustee, having also, as such, 
herself, a beneficial interest in the residuary 
estete greater than that of eitiier of the 
other claimants ; and the will of the testator 
plainly excluding the interference, or control, 
of those other claimants, or dther of them, 
in the general management of the estete. — 

glutchinson v, Lambert and Curling. Add. 
. iii^ p. 27.) 

(g) During Lunacy. 

1 . Of Surviving Executor, and Residuary 

Legatee in Trust, 

Administration with the will annexed 
may be committed to a residuary legatee, 
during the lunacy of a surviving executor atid 
residuary legatee %n trust, — at least by and 
with the consent (given or implied) of the 
committee of the lunatic— (In tiie goods of 
James Milnes, Esq. Add. R. iii. p. 55.) 

2. Of Executor, and renunciation of other 

Executor, 

On renunciation of a co-executor, the 
Court will not grant administration with the 
will annexed, without justifying securities, 
to the daughter, the residuary legatee, during 
the lunacy of the mother, the o^er executor. 
— (In the goods of James Hardstone. Hagg. 
R. i. p. 487.) 

(A) To Creditors. 

1. Grant to. 

Administration, cum testamento annexo, 

contested by creditor and by a person who 

had been joint assig^iee with the deceased 

in a bankrupt estate, granted to creditors 
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upon giving secaritj.' — (Snape v. Webb and 
others. Lee's R. ii. p. 411.) 

2. Who among them preferred. 
Judgment creditor. — (Lord Carpenter v. 
Shelford and others. Lee's R. ii. p. 502.) 

(t) Who cannot interpose, 
A person who had been a party to a prior 
suit, touching the granting an administra- 
tion, cum testamento annexo, held to be barred 
from instituting here proceedings for the 
purpose of claiming the administration as 
residuary legatee.— {Thomas v. Davis and 
others. Lee s R. i. p« 170.) 

{h) To Attorney. 

1. Of Executor. 

The Court will grant administration, with 
papers annexed, to a person as attorney of an 
executor, according to the tenor, without re- 
quiring a regular power of attorney ; such 
person being clearly authorized to act by 
letter from that executor, — ^the executor of 
the residuary legatee (who was also executor 
but did not take probate) haying consented. 
—(In the goods of Anna Maria Ormond. 
Hagg. R. i. p. M5.) 

2. Of Next of Kin, 

The Court refused to grant administration, 
cum testamento annexo, to A. B., as the at- 
torney of the Orphan Board at the Cape of 
Good Hope, acting on behalf of the next of 
kin, but subsequently granted it to a credi- 
tor, the next of kin having been cited by 
decree on the Royal Exchange. — (In the 
goods of John Reitz. Hagg. R. iii. p. 766.) 

(0 Of the Nuncupative Will of a Mer- 
chant Seaman. 
The Court will grant administration, with 
the nuncupative will annexed, as contained 
in an affidavit of three witnesses, holding 
that the statute 29 Cor. 2, c. 3, s. 23, applies 
to merchant seamen. — (Morrell v, Morrell. 
Hagg. R. i. p. 61.) 

(m) Where justifying Security will be 
required. 

On renunciation of a co-executor, the 
Court vrill not grant administration, with the 
will annexed, without justifying securities, 
to the daughter, the residuary legatee, during 
the lanacy of the mother, the other executor. 
— (In the goods of Jas. Hardstone. Hagg. 
R. i. p. 487.) 

(») Of Foreigners, 

A domiciled Frenchman having of his will 
appointed an executor, but no residuary 
legatee, and administration, cum testamento 
annexoy (granted, after citing the executor, to 
the son's attorney, in 1828,) being brought 
in, the Court doubting whether it ought not 
to require the Ambassador's certificate, ulti- 
mately, on justifying security, and on the 
French Consul-General's certificate, (con- 



firmed by an affidavit,) that by the French 
law the next of kin was entitled to the resi- 
due, granted the administsation to the son, 
without citing the nude executor, he having 
never applied for the grant, though the de- 
ceased died upwards of thirteen years be- 
fore. — (In the goods of Anne Bormoy. Hagg 
R. iii. p. 767.) 

(o) Revocation of— it having been sur- 
reptitiously obtained. 

An administration, with the vdll annexed, 
obtained after a caveat entered had expired, 
but without notice to the adverse party, and 
while the will was in suit in Ireland — ^tiie 
forum domicilii — ^revoked as surreptitiously 
obtained, and the party condemned in costs 
of a petition in support of it. — (Lord Trimles- 
town V, Lady Trimlestown. Hagg. R. iii. 
p. 243.) 

(A) De bonis non. 

1. Discretion of Court. ' 

The Court b not obliged to grant an ad- 
ministration, de bonis non f to the person having 
the largest interest in the personal property 
of the intestate. — (Cardale v, Harvey and 
others. Lee's R. i. p. 177.) 

Between the widow and the next of kin 
there are many instances, where the Court 
has set aside the widow, though the Ordinary 
generally gives it to the widow. So also be- 
tween different next of kin, and between 
several residuary legatees, where the parties 
stand upon an equality of right, the Court 
frequently exercises a discretion. But is 
there any case in which a residuary legatee 
has been set aside in favour of a mere lega- 
tee ? If there is no precedent, I should, be 
unwilling to make one, unless under Tery 
extraordinary circumstances. — (By Sir John 
Nicholl, in Atkinson v. Barnard. Phill. R. 
ii. p. 317.) 

2. General Rule, 

Examples, 

Residuary legatees, even where there is 
no prospect of any residue, are entitled to 
an administration, '' de bonis non,' in pre- 
ference to legatees and annuitants. — (At- 
kinson V. Barnard. Phill. R. ii. p. 316.) 

The residuary legatee is the testator's 
choice ; he is the next person in his election 
to the executors. The practice goes along 
with that preference.— (Ibid. p. 317.) 

Administration, '^ durante minori atate/' 
formerly granted to the mother, having 
ceased by minor^s death, and the mother 
having thereby become joint residuary lega- 
tee with another minor, administration, *^ de 
bonis non/* decreed to her ; one executor 
having renounced, and the other who was 
abroad being cited. — (Akers v. Dupuy. 
Hagg. R. i. p. 473.) 

3. Where granted to Representative Inte- 

rests — and without citing the Repre- 
sentatives of the Residuary Legatee. 

Administration, << de bonis fum/' limited to 
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k certain legacy granted to the representa- 
tiye of the substituted legatee, without citing 
the representative of the residuary legatee, 
resident abroad, but, by practice, entitled to 
the general **de bonis nan" grant; no claim 
to this legacy having since ue death in 1797, 
of the residuary legatee, (also the executor 
and legatee for life,) been made by his re- 
presentative.— < In die goods of MarthaSted- 
man. Hagg. R. ii. p. ao.) 

Administration, '* de bonis non" with a will 
annexed, granted to a representative interest, 
entitled to seven-twelfths of the residuary 
estate, without citing those having a direct 
interest, as entitled in distribution. — (In the 
goods of Ann Middleton. Hagg. R. ii. p. 60.) 

4. Where granted to a Legatee — and on 

what Sectiirittf* 
Administration, *'de bonis non," with a 
will annexed, in which was no executor, 
{granted to one of two legatees, a decree with 
mtimation having issued in their joint names 
against the residuary legatee ; tiie sureties 
justifyirg in the amount of the surplus 
beyond the interest of the one legatee, or 
(on a proxy of consent from the other) beyond 
their joint interests, and an affidavit of no 
outstanding debts being made. — (Pickerings 
V. Pickering. Hagg. R. L p. 480.) 

5. When granted without renuneiatum by 

Person first entitled to the original 

A dministration. 
When after the death of a brother admi- 
nistrator, administration has been revoked, 
because the mother had not formally re- 
nounced, that revocation rescinded on the 
mother's affidavit, that she was aware of her 
son's application for the administration, and 
had under it received her distributive share. — 
(In the goods of Frederick Stables. Hagg. 
R. iii. p. 560.) 

6. To assign a Term, 

(a) Where revoked. 
An administration, '^ de bonis non** granted 
in 1827, of an intestate, who died in 1790, 
limited to assign a leasehold property not 
severed in the deceased's life-time, and only 
mortgaged during an original creditor ad- 
ministration (which was granted on the 
renunciation of the next of kin at the time 
of the death — and which expired in 1806) — 
revoked ; the next of kin for the time being 
(in whom all the beneficial interest in the 
deceased's estate was vested) not havingbeen 
cited when the limited grant was made, and 
there being a suggestion that such grant was 
surreptitiously obtained, and that there was a 
surplus belonging to the deceased's estate. 
— <Skeffington t. White. Hagg. R. ii. p. 626.) 

(h) Where not revoked. 

Where administration was granted in 1791, 
on the renunciation of the next of kin to a 
creditor who died in 1806 ; when no " de bonis 
grant ^'4ras taken out till March^ 1827, and 



when an administration limited to certain 
leasehold property, and granted at that time 
(without citing the next of kin) to a nominee 
of the persons m possession of such property, 
was in February, 1828, called in by the 
representative of the next of kin ; such 
representative held barred b^ time and cir- 
cumstances, and the admmistrator, who 
appeared under protest, dismissed with costs. 
--(Skeffington v. White. Hagg. R. i. p. 609.) 

(c) When Administration will be granted 
to assign a Term^ instead of enforcing 
transmission of original Jvill by 
Monition* 

The Court will not enforce a monition to 
transmit the original will proved in an 
inferior j urisdiction, where the deceased died, 
but will grant a limited administration to 
assign a satisfied term situate in an other 
diocese.— (Crosley v. the Archdeacon of Sud- 
bury and others. Hagg. R. iii. p. 197.) 

(d) What the Court will require previ- 
ous to the grant. 

It is the practice of the office not to receive 
the renunciation of an executor, &c., without 
the original will. Hence the Court, when 
applied to for letters of administration, limit- 
ed to assign a satisfied term of years to the 
nominee of the owner of the fee, (in which 
case, it is not the practice of the office to 
annex the original will,) on^he renunciation 
of the party entitled to administration of the 
deceased's effects, with her will annexed, 
in preference to receiving the renunciation 
without the original will, (this not being to 
be had,) decreed the party entitled, to be 
cited to accept or refuse, &c. ; promising 
to grant the administration to the nominee 
of the owner of the fee on the other's default. 
— (In the goods of Martha Fenton, deceased. 
Add. R. iii. p. 35.) 

(ej Power of the Prerogative Court in re- 
spect of satisfied Term in another Dio- 
cese. 

The Prerogative Court granted an admi- 
nistration, limited to assign a term in the 
diocese of A., the will of the deceased, (who 
had no goods out of the diocese of B., except 
this satisfied term) having been proved m 
the Court of B., and the chain of executors 
being subsequently unbroken.---(In the goods 
of Mary Powell. Hagg. R. iii. p. 195.) 

The Court will not enforce a monition to 
transmit the original will proved in an inferior 
jurisdiction, where the decased died, but 
will grant a limited administration to assign 
a satisfied term, situate in an other diocese. 
(Crosley v. tiie Archdeacon of Sudbury and 
others. Hagg. R. iii. p« 197.) 

(i}qf Husband and Wife— Effects, (drowned 
together.) 

A husband appoints his wife executrix 
and residuary legatee ; he and his wife are 
drowned at the same time ; administration, 
with the wUl annexed, granted to the next of 
kin of the husband. (It was assumed that 
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tbey both perished at the same moment.)— 
(Taylor and others v. Diplock. Phill. R. ii. 
p. 261.) 

(k) OfEffecU ofFemme Caverte. 

1 . Who entitled to generally. 

Husband, 
Husband has the right to the administra- 
tion, unless he has parted with all his 
interest in his wife's fortune. — Hagg. R. ii. 
p. 149, Appendix.) 

2. Of her chases in Action, 

(fl) General Rule— (Ancient,) 

Probate of a will of a femme coverte 
(supposed at the time of the grant to have 
been a femme sole) revoked; and admi- 
nistration granted to her next of kin, the 
husband haying died after her. The admi- 
nistration of a femme coverte's goods, left 
unadministered by the husband, having been 
held in several cases to belong, under the 
31 Ed, 3. Stat, 1. c. 11 and 21 Hen. 8. e. 5, 
to the next of kin of the wife at the time of 
her death, though the right to the property 
is in the representatives of the husband. — 
(In the goods of Mary Alicia Gill. — Hagg. R. 
i. p. 341.) 

The present rule as to the grant is — that, 
whether the husband has taken administra- 
tion to his wife or not, the representation to 
her must be granted after his death to those, 
who, at the time of the wife's death, were 
her next of kin, even though they have no 
interest in her effects, in preference to the 
husband's representative, in whom the whole 
interest is vested. — (Hagg. R. ii. p. 157. 
Appendix.) 

(b) Where refused to Htisband, 
Administration of the effects of the wife 

refused to the husband, on the ground that 
his marriage has been illegally contracted 
— {Browning v. Reane. Phill. R. ii. p. 69.) 

(c) Present Rule — where granted to Hus- 

band's Representatives, 
Administration, de bonis nan, to a femme 
coverte granted to the representatives of the 
husband, an appearance having been given, 
and administration prayed by tiie next of 
kin of the wife, — ^the Court directing tiiat 
though the modem practice had been other- 
wise, such grants should, for the future, pass 
to the husband's, representatives, unless 
cause to the contrary was shewn. — (Fielder 
V. Hanger. Hagg. R. iii. p. 769.) 

(I) By Creditor. 
1. Reason of Grant, 

Administration is only granted to a cre- 
ditor, failing any other representative ; in 
which case tiiere being no body to sue, the 
creditor not being himself administrator, and 
so able to pay himself, must, almost of neces- 
sity, lay out of his debt: but where a 
person, whose duty and interest it is to 



contest claims on the deceased's estate is 
before the Court, willing to undertake the 
administration, he or she it is that is entitled 
to the grant, and not the creditor, both in 
law and reason. — (Webb v, Needham. Add. 
R. i. p. 497.) 

2. His Right, 

The right of a creditor is only this : he 
cannot be paid his debt till a representation 
to the deceased is made ; he can then call 
on all who have aright to administer ; before 
an administration is gpranted, if a will be 
produced, the creditor has no right to con- 
tradict or deny it : for if there is a will, or a 
next of kin claims the administration, then 
a person offers to make himself a represen- 
tative, and the creditor gets all that he has 
a right to : but when a creditor has obtained 
the administration, the case is different; he 
has a right to maintain it againstthe executor 
or the next of kin ; it is not to be revoked . 
on a mere suggestion.— (Elme v. Da Costa. 
Phill. R. i. p. 177.) 

3. Practice in respect to grant to, 

(a) Substitution of an other Creditor, 
It is not uncommon upon a decree issuing 
to shew cause why administration should be 
committed to A. B., a creditor, to substitute 
C. D., an other creditor, on the day assigned 
for the appearance of the parties interested, 
aad to suffer administration to pass to C. D., 
thouf^ not the person in whose name the 
decree originally went. — (Maidman v. All 
Persons in General. Phill. R. i. p. 53. — 
Talbot V. Andrews. Hagg. R. i. p. 697.) 

(b) Necessary fro^ of Interest, 

The Court, before granting administration 
to a creditor, requires an affidmeit {inter alia) 
that he has no other security. — (Aitkin v. 
Ford. Hagg. R. iii. p. 193.) 

Affidavits in causes always made before 
surrogates or commissioners appointed by 
the Court; whereas affidavits of debts, of 
service of processes, &c., may be made 
before Masters Extraordinary in Chancery, 
or Justices of the Peace. — (Bosworth, by 
his Guardian v. Craddock. Lee's R. i. p. 
337.)— ^< vide title Account and Inventory — 
(Creditor.) 

(c) How many will be allowed to take 
grant of 

The Court prefers grant to one creditor. — 
(Harrison ana others v. all Persons inGeneral. 
Phill. R. ii. p. 240.) 

(d) Grant of— limited to do certain aeie. 
An administration, with the will annexed, 

grantedto a creditor, limited to filing a bill 
in equity.— fWooUey and Gordon v. Green. 
Phill. R. iii. p. 314.) 

(e) When rescinded before passing the 

seal. 
Letters of administration, which had been 
granted to the executor of a creditor, re- 
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scinded before they had passed the seal, at 
the suit of the executor of a residuary l^a- 
tee, he paying the costs. — (Jones v. Beytagh 
and Beytagh. Phili. R. ill. p. 636.) 

(J) Requisites before grant to, 

1. Affidavit of amount of property to 
he adminutered, where required. 

Before granting letter of administration to 
a creditor, the Court always requires an 
affidavit as to the amount of the property to 
be administered ; where there has been no ^ 
personal service of the usual citation on the 
parties entitled to the administration in the 
first instance. — (Martineau v. Rede and 
others. Add. R. ii. p. 455.) 

2. Next of kiuy or others first entitled 
being abroad. 

An administration, de bonis, granted to a 
creditor after a citation served on the Royal 
Exchange, against a son and another credi- 
tor who had taken out administration. — 
(Oordon v. Eyre and Dean. Lee's R. ii p. 
262.) 

Administration to a creditor after a service 
on the Royal Exchange. — (Sir Edward 
Hawke, contra omnes, Lee's R. ii. p. 262.^ 

If the person first entitled is abroad, tne 
decree must be served on the Royal Ex- 
change, and on his agent, or an affidavit 
must be made that he has no agent in this 
country. — (Aitkin v. Ford. Hagg. R. iii. 
p. 193.) 

Where administration to a person long 
dead was prayed by a creditor, and there 
had been no personal service on the next of 
kin, (who had no known agent in this coun- 
try,) the Ck>urt required full information as 
to the debt and the cause of the delay, and 
that notice should be given to the next of 
kin in ihe West Indies. — (Miller «. Wash- 
ington. Hag^. R. iii. p. 277.) 

An application to continue a certificate of 
service before process served on the Royal 
Exchange, had become returnable, rejected. 
— (Woolley V. Gordon and Green. Phill. 
R. iii. p. 314.) 

The Court, before granting administration 
to a creditor, requires an affidavit of the 
amount of the effects, and of the debt, and that 
the creditor has no other security. 

When the property is large, and exceeds 
to a considerable extent the amount of the 
interest of the party applying for the grant, 
the Conrt, even when the party first entitled 
to the grant is abroad, sometimes requires 
to be satisfied that he has had notice of the 
intention to apply for such grant, and fre- 
quently directs the matter to stand over, till 
sufficient time has elapsed, since the service 
of the decree for an appearance to be given. 
--(Hagg. R. iii. p. 194, &c. In note.) 

(g) Justifying Security by. 
Administration decreed to a creditor, he 
first giving security in double the amount of 
the deceased's effects by sureties residing in 



England, and giving notice of those securi- 
ties to the other parties, who opposed the 
grant to him, and a bond to pay, pro ratA, as 
he had offered to do. — (Snape v, Webb and 
others. Lee's R. ii. p. 411.) 

Is called for at the Court's discretion, ac- 
cording to the circumstances of each case, 
save that there is one general rule, that in 
all cases where there is not a personal ser- 
vice of the decree on the party having a 
prior claim to the grant, justifying securities 
are required.— ^Hagg. R. iii. p. 194, in Note.) 

4. ne Mother of the Intestate. 

Administration as to a creditor decreed to 
the mother of an intestate advanced by her ; 
the father, though alive, having been di- 
vorced, *' a vinculo matrimonii/' and married 
again. — (Aitkin v. Ford. Hagg.R. iii. p.l93.) 

5. Bond Creditor. 

Administration decreed to a bond credi- 
tor in preference to an other creditor. — 
(Kearney v. Whitaker. Lee's R. ii. p. 324.) 

The Court grants administration to a bond 
creditor, who has also a mortgage on lease- 
hold property. If the grant were prayed by 
a moilgagee of real property, there might be 
a reason why the administration should not 
pass to him, because it would gii^e him a 
priority, and exclude simple contract cre- 
ditors. — (Roxburgh v. Lambert. Hagg. R. ii. 
p-567.) 

6. Rights of Creditoi' after Grant. 

{a) As to Suits concerning Will. 

Creditor having administration, may op- 
pose will without costs. — (Phill. R. i. p. 160, 
in note.) 

(h) As to Suits by the Next of Kin. 
A creditor in possession of a g^ant of 
administration is entitled to contest suit 
against a person asserting himself to be 
next of kin. — (Elme v. Da Costa. Phill. 
R. i, p. 173.) 

7. Authority of the Court in respect of 

Administration granted to. 

The Court has greater authority over an 
administration, with the will annexed, grant- 
ed to a creditor, than over an administration 
under the Statute. — (In the goods of Jenkins, 
deceased. Phill. R. iii. p. 33.) 

8k Where they cannot interpose. 
Creditors have no right to interpose in the 
grant of an administration betwean a widow 
and the next of kin ; the practice is to grant 
the administration to the widow, unless some 
objection exists against her. — (Stretch v. 
Pynn. Lee's R. i- p. 30.) 

9. Where preferred. 

An administration granted to creditors in 

preference to a grandmother, who had been 

appointed guardian to minors ; and having 

renounced the adnnnistration, had prayed 
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to be re-appointed, before the administra- 
tion passed the seal.— (West and Smith v. 
Willby. Phill. R. iii. p. 374.) 

10. In respect of Goods of Intestate Bas- 
tard. 
Administration of the goods of an intestate 
bastard drowned together with his wife and 
only child, will be granted to a creditor ; 
the King's Proctor having been cited, but 
not the representatives of the wife, on pre* 
sumption that the husband surviyed; and 
the debt being large, and the property small. 
— (Colvin V, H. M.'s Procurator - General. 
Hagg. R.i. p.92.) 

(m) Miscellaneous Grant. 

I. — To Persons having no direct interest. 

1. To Attorney of party entitled. 

(fl) Where granted. 

It is only on behalf a person, resident out 
of the province of Canterbury, that adminis- 
tration can be taken here by an attorney. — 
(Per Sir John Nicholl, in the goods of Christ. 
Coke. Add. R. iii. p. 25.) 

(h) Requisite before Grant. 

The Court will grant to the agent of a 
foreign prince, an administration limited to 
substantiate proceedings in Chancery ; but 
will not extend it to the receipt of a debt, 
without a power of attorney from the proper 
authorities. — (In the goods of the Elector of 
Hesse. Hagg. R. i. p. 93.) 

The Court will grant administration with 
papers annexed to a person as attorney of 
an executor according to the tenor, without 
requiring a regular power of attorney ; such 
person being clearly authorised to act, by 
letter, from that executor, — ^the executor of 
the residuary legatee (who was also execu- 
tor, but did not take probate) having con- 
sented. — (In the goods of A. M. Ormond. 
Hagg. R. i. p. 145.) 

Administration being granted to a person 
out of England, it is required that the sure- 
ties to the bond shall be resident within the 
kingdom.— (In the goods of John O'Byme. 
Hagg. R. i. p. 316.) 

2. To substituted Attorney of Executors. 
Administration, under certain limitations, 

of the goods of a foreigner decreed to the 
substituted attorney of his executors, with 
an official copy annexed, of extracts (only) 
of his toill — ^such extracts consisting of the 
beginning and ending of the will, and of 
two clauses therein ; the one containing the 
appointment of the executors, and the other 
a bequest of the testator's (only) property in 
this country. — (In the goods of Don Fran- 
cisco Rioboo. Add. R. ii. p. 461.) 

3. To Bankrupt — Assignee of Represen- 

tative. 
Motion for an administration limited to 
a debt due to a bankrupt's estate, and paid 



into a bank after the death (but not to the 
credit)of the assignee of such estate, rejected. 
—(In goods of William Hilton. Hagg. R. 
iii. p. 793.) 

4. To Aunt. 

An intestate leaves a widow and an in- 
fant; the widow takes out an administra- 
tion, but becomes lunatic ; administration 
granted also to the aunt of the infant for the 
use and benefit of the widow and infant, 
during the incapacity of the widow, and the 
minority of the infant.-— (Plunket r, Sharpe. 
Lee's R. i. p. 625.) 

5. To Daughter. 

(a) What fads she must establish before 
Grant. 

Where the interest of a daughter, claim- 
ing administration to her father, is denied, 
it will be sufficient if she establishes the 
marriage of her parents by reputation, and 
cohabitation ; but she is bound to show the 
time and place of her birth. — (Lady Mayo v. 
Brown. Lee's R. i. p. 271.) 

(b) Postponed to Son. 
Administration decreed to a son in pre- 
ference to a married daughter, although 
there was an affidavit from the daughter to 
show that the son had intermeddled in the 
effects without competent authority. — ^Chit- 
tenden v. Knight. Lee's R. ii. p* 559.) 

(c) Preferred to widow. 
Administration granted to a daughter in 

preference to a widow, who had by her mar- 
riage settlement barred herself of all inte- 
rest in her husband's property. — (Walker v. 
Carless. Lee's R. ii. p. 560.) 

6. To Foreigners. 

Qucere — whether, even on grants of admi- 
nistration to foreiffners, of the property of 
foreigners, generally , the administrator is not 
compellable to give bond here in England, 
with two sureties, British subjecjts, for the 
due administration of the effects.— (Cam- 
biaso V. Negretto. Add. R. ii. p. 439.) 

7. To Guardian Testamentary. 
(Brotherton v. Hellier, by Sarah Harris, his 
guardian. Lee's R. ii. p. 134-5.) 

8. To Nephew. 

Administration granted to the nephew on 
the renunciation of his father, the brother 
and sole next of kin of the deceased. — (In 
the goods of Mary Keane. Hagg. R. i. 
p. 692.;) 

Administration to A. granted to the son 
of B., the brother and sole next of kin ; 
those entitled in distribution to A., and the 
widow sole executrix and residuary legatee 
of B. having renounced. — (In the goods of 
Ag^es Belgrave. Hagg. R. ii. p. 83.) 

9. To Nofninee of the Crown. 

If a person dies intestate, and without 
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leaving any sort of relations in blood, ad- 
ministration is granted to the nominee of 
the Crown, but the most remote relation 
defeats the King's title.— (Stote v. Tyndall. 
Lee's R. ii. p. 394.) 

10. ^o Remainder — Man* 

The tenant for life of certain property 
having assigned over his interest to the re- 
mainder-man, an administration, with a will 
annexed, limited to that interest, and granted 
to the tenant for life, may be revoked, and 
a new administration, limited to that pro- 
perty, decreed to the remainder-man, then 
possessed of the sole entire interest therein. 
— (In the goods of Alexander Ferrier. Hagg. 
R. i. p. 241.) 

11. To Sister in preference to a Brother, 

Administration, with the will annexed, 
given to a sister, who was a legatee, in pre- 
ference to a brother, not named in the will. 
— (Dobson V. Cracherode. Lee's R. ii. p. 
326.) 

12. To Trustees. 

(a) Mere Trustees. 

A mere tmstee has no right by law to 
claim an administration. — (Coussmaker v. 
Chamberlain. Lee's R. ii. p. 243.) 

The Conrt does not grant administration 
to trustees, merely as such. — (Sir Everard 
Fawkener and Freemantle v. Jordan, by her 
Guardian. Lee's R. ii. p. 327.) 

(b) Substituted Trustees, 

In no case will the Court decree adminis- 
tration to substituted trustees, as such, with- 
out the consent of all parties beneficially 
interested in the trust properties, until the 
trust properties are actually vested in such 
substituted trustees. — (Cresswell v. Cress- 
well. Add. R. ii. p. 342.) 

13. To Uncle. 

When preferred to Creditors. 
(Lund v. Browne. Lee's R. i. p. 10.) 

14. To Wife. 

Administration granted to wife, under a 
special power from her husband, who was 
beyond seas. — (Lucas v. Lucas. Lee's R. ii. 

p. 676.) 

Administration granted to second wife, 
the first having been divorced, a vinculo, by 
a royal ordinance in Denmark, the parties 
divorced being Danish subjects.— (Ryan v. 
Ryan. Phill. R. ii. p. 332.) 

15. On probability of Testators Death. 

After the case had stood over some time 
for further information, the Court, on secu- 
rities justifying, granted to a residuary le- 
gatee administration (with a will of 1801 
annexed) on affidavits that the party went 
to Demerara, in 1802, and had not been 
heard of since 1804; that his mother, who 
died in 1826, believed him to have died 



many years before, a bachelor, and without 
a later will; and that diligent inquiries had 
been lately made at Demerara, but without 
obtaining conclusive evidence of his death. — 
(Dean v. Davidson. Hagg. R. iii. p. 564.) 

II. — Without citing those having a direct 

INTEREST. 

Administration, de bonis non^ limited to a 
certain legacy, granted to the representatives 
of the substituted legatee, without citing 
the representative of the residuary legatee, 
resident abroad, but by practice entitled to 
to the general de bonis grant ; no claim to 
this legacy having, since the death (in 1797) 
of the residuary legatee (also tho executor 
and legatee for life) been made by his repre- 
sentative. — (In the goods of Martha Stead- 
man. Hagg. R. ii. p. 50.) 

Administration, de bonts nony with a will 
annexed, granted to a representative interest, 
entitled to seven- twelfths of the residuary 
estate, without citing those having a direct 
interest as entitled in distribution. — (In the 
goods of Ann Middieton. Hagg. R. ii. p. 60.) 

III. — Until will should be found. 

Administration granted, limited to certain 
puposes of the goods of a party deceased, 
until his last will (stated by himself a few 
days before his death to be in India) or an 
authentic copy thereof, should be trans- 
mitted from India to this country. -(In the 
goods of Sir Theophilus Metcalf, Bart. Add. 
R. i. p.343.)- 

IV. — ^When to person out of the kingdom ; 

UPON WHAT SECURITY. 

AdmiDistration being granted to a person 
out of England, it is required that the sure- 
ties to the bond shall be resident within tiie 
kingdom. — (In the goods of John O'Byme. 
Hagg. R. i. p. 316.) 

V. — ^To OTHERS, THE PERSON ENTITLED TO THE 
GRANT BEING RESIDENT ABROAD --UPON WHAT 
NOTICE. 

Where a person entitled to an administra- 
tion is resident abroad, no decree which 
may affect his interest should be made till a 
proxy has been received from him. — (Kirk- 
house V. Fawkener. Lee's R. ii. p. 325.) 

When a person entitled to an administra- 
tion is resident abroad, the Court will expect 
due notice to be given to him, before it grants 
administration to an other party. The mere 
service of the decree upon the Royal Ex- 
change will be not sufficient. The Court 
will expect due diligence shall be used to 
apprize him of the application. — (Goddard 
v. Cressonier. Phill. R. iii. p. 637.) 

VI. — ^Where Court will not allow its 

SENTENCE TO BE STAYED. 

A sentence of the Prerogative Court, pro- 
nouncing against a will, and decreeing 
administration to the daughter, having been 
affirmed by the Court of Deleg^ates, and the 
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cause remitted : the Court will not allow the 
execution of the sentence to be delayed, by 
a prayer for an answer to the interest of the 
widow, who had been cognizant of, though 
not cited to see proceedings, nor by a caveat. 
— (Dew V* Clark and Clark. Hagg. R. i. 
p. 311.) 

yil« — (Limited) where called in, and re- 
delivered OUT. 

An administration (limited to substantiate 
proceedings in Chancery) which was decreed, 
on the next of kin being cited, and after due 
inquiries for a will, and was called in by 
the executors of a will not produced till 
long after — directed to be re-delivered out, 
and the executors who might have taken a 
c€Bterorum probate, condemned in costs. — 
(Harris and Wiggins v. Milbum. Hagg. 
R. ii. p. 62.) 

VIII. — Durante absentia. 
(In the goods of Thomas Davis. Hagg. 
R. ii. p. 79.) 

(n) Miscellaneous Points, 

1. Construction of Stat, 38 Geo, 3, e, 87. 

This statute, though entituled only " an 
act for the better administration of assets, 
where the executor to whom probate has 
been granted is out of the realm/' is equally 
applicable where an executot* (though not 
out of the realm) is out of the jurisdiction, and 
out of the reach of the process of his Majes- 
ty's English Courts of Law and Equity. — 
(In the goods of the Rev. Cavalier Jouet. 
Add. R. ii. p. 504.) 

2. Defect in Legal Representation of 

Party, hy reason of the Lunacy of 
one ojf the Administrators — how sup- 
pliea. 

Upon the letters of administration before 
granted being brought in by the sane ad- 
ministrator and the committee of the insane 
one, letters of administration, de bonis non, 
will, with leave and by the consent of such 
committee, issue de novo to the sane admi- 
nistrator only, — (In the goods of the Rev.W. 
Phillips. Add. R. ii. p. 336.) 

Where sole executor or administrator be 
comes luniticy it is the ordinary practice of 
the Court to make a limited grant to the 
committee for his use and benefit, during 
his lunacy. — (In note, Ibid. Add. R. ii. p. 
336.) 

3. Where the Court will grant Letters 

" ad colligenda bona defuncti.^' 

When a sole next of kin refuses to take 
administration, the Court, on cause shown, 
will decree letters ad colligenda bona defuncti, 
limited according to the special circum- 
stances of the case. — (In the goods of Mary 
Radnall, spinster. Add. R. ii. p. 232.) 

4. Bigamy — the effect of in Grant of Ad- 

ministration to Husband, who has been 
convicted of 
Quaere — ^whether if A. be convicted of bi- 



gamy, as by reason of his marriage with C, 
living B., his first wife, it is still not compe- 
tent to A., on C.'s death, to propound his inte- 
rest as the lawful husband of C in a suit in 
the Ecclesiastical Court, touching the ad- 
ministration of her effects ; and to succeed 
in such suit on proof shown ; notwithstand- 
ing his said conviction of bigamy pleaded 
and proved. — (Wilkinson v. Gordon. Add. 
R» ii. p. 152.) 

5. Interest, how and when to be propounded. 
A person in possession of an administra- 
tion IS not bound to propound his interest, 
till the party calling in question the grant 
has first propounded and proved his. — 
(Dabbs V, Chisman, and Jennens v. Beau- 
champ. Phill. R. i. p. 155. — ^Hibben v, 
Calemberg. Phill. R. i. p. 166.) 

A person in possesion of an administration 
may, under circumstances, be obliged to 
proceed pari passu ; there may be special cir- 
cumstances, where the privilege would not 
attach, but public inconvenience would be 
great if parties were liable to be called upon 
at any period to propound their interest by 
those who may have no interest whatever in 
the effects. If the administrator denies the 
interest, he does it at some peril of costs ; 
he may also do it at some inconvenience ia 
himself — ^that of delay ; for if the adverse in- 
terest should be established, he will be liable 
to be put on the proof of his own after con- 
siderable loss of time ; for it cannot be main- 
tained, that possession of an administration 
obtained without others being parties either 
actually or virtually to the grant can con- 
clude those parties ; indeed tiiis is admitted 
by the very circumstance of putting the 
other party upon proof of his interest. — (In 
Dabbs V, Chapman, per Sir John NichoU. 
Phill. R. i. p. 164, &c.) 

6. Where the Property is to be distributed 

under a particular law. 

The rule, that where property is to be dis- 
tributed under a certain law, in a case of 
intestacy, it must be so distributed in the 
absence of a will, valid by that law, only 
applies to cases, in which, there being no 
conflict of domicils, the law by which the 
case must be governed, whether ultimately 
to be deemed a case of testacy, or one of in- 
testacy, admits of no question. — (Curling v, 
Thornton. Add. R. ii. p. 21.) 

7. Value of the Estate, how obtained after 

grant of 

After letters of administration have issued, 
the value of an estate can only be known 
from the inventory. — (Allen v. Allen. Lee*s 
R. ii. p. 244.) 

(o) Called in, and relieved out, et contra. 

1. Where Legatee will not be allowed to 
call in. 
Two papers having been propounded by 
an executor in an allegation, which was re- 
jected, and administration thereupon taken 
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oat by the next of kin ; — on a legatee under 
one of those papers calling in the adminis- 
tration, and the administrator appearing 
under protest, the protest allowed to stand 
over, in order that the legatee, on shewing 
he was not cognizant of the former proceed- 
ings, &c., might bring in an allegation: the 
appointment of the executor being in one 
paper, the interest of the legatee entirely 
under the other, and the two papers not 
necessarily connected. — (Wood v. Medley .^ 
Hagg. R. i. p. 645.) 

2. Where Next of Kin can call in, and 
how, et contra. 

A Diocesan administration obtained by one 
next of kin directed to be brought in, and 
pronounced null and void on the prayer of 
an other next of kin, who had taken out a 
prerogatiye administration; the Diocesan 
administrator being personally cited, and 
showing no cause to the contrary.— (Lo ton 
V. Lo*on. Hagg. R. i. p. 68a) 

An administration (limited to substantiate 
proceedings in Chancery) which was decreed, 
on the next of kin being cited, and after due 
inquiries for a will, and was called in by 
the executors of a will, not produced till 
long after, directed to be re-deliyereff out, 
and the executors, who might have taken a 
cceterorum probate, condemned in costs. — 
(Harris and Wiggins v, Milbum. Hagg. 
R. ii. p. 62.) 

Original papers brought into the Registry 
,by A., in a suit between A. and B., as to 
the will of C, cannot be delivered out to D. 
on an aflSdavit of D.'s attorney, that D., as 
heir at law of C, was in possession of cer- 
tain premises, and that these papers were 
muniments of the title thereto.— ^In the 
goods of George Hulme. Hagg. R. ii. p. 82.) 

(p.) Renunciation of. 

To what time revocable* 

Administration, once made, may be re- 
tracted before the administration has passed 
the seal.— (By Sir John Nicholl, in West 
and Smith r. Willby. Phill. R. iii. p. 379.) 

(q) Revocation of* 

1. A 9 to Creditor. 
Administration granted to a creditor re- 

yoked, he haying settled his own debt, and 
gone away.-— (In the goods of Jenkins, 
deceased. Phill. R. iii. p. 33.) 

2. Where it would defeat the intention of 

the Testator* 
An administration, with a paper having 
the character of a donatio inter vivos annexed, 
revoked, since, if treated as testamentary, 
the deceased's intention would be defeated. 
—(The King's Proctor v- Daines. Hagg. 
R. iii. p. 218.) 

3. Obtained after Caveat entered and ex- 



An administration, with a will annexed, 
obtained after a cavemi entered and expired, 
but wiUiout notice to the adverse party, and 



while the will was in suit in Ireland, the 
forum domicilii, revoked, as surreptitiously 
obtained, and the party condemned in costs 
of a petition in support of it. — (Lord Trimle- 
stown V. Lady Trimlestown. Hagg. R. iii. 
p. 243.) 

4. By reason of want of jurisdiction to 
want, 

Axk administration improperly granted in 
the Court of the Archdeacon of Norwich, 
called in and revoked.--^Burrell v. Eastlow. 
Lee's R. i. p. 159,) 

6. Cum testamento annexe — made under 
a power. 

Deceased having, under a trust deed, 
power to dispose of certain effects by a will 
attested by two witnesses, such a will is re- 
voked by a subsequent will containing an 
express revocatory clause, duly executed, 
but attested only by one witness ; Uie dispo- 
sition intended by the deceased being there- 
by completely effected. — (Richardson and 
Lang v, Barry. Hagg. R. iii. p. 249.) 

6. By reason of Will found. 

Administration which had been granted to 
a creditor revoked on the production of a 
will. — ^Carolus v. Ljmch. Lee's R. i. p. 13.) 

Administration revoked, on the production 
of a will. — (Baker V. Russell. Lee's R. i. 
p. 167.) 

7. By reason of false Affidavit* 
Administration, which had been granted 

to an illegitimate son, on a false affidavit, 
revoked. — (Cornish v* Cornish. Lee's R. i. 
p. 14.) 

8. By reason of Fraud, 

A fraudulent administration revoked. — 
(Drummond v, Hamilton. Lee's R. i p. 367.) 

An administration granted on a false sug- 
gestion, revoked.— (Smith v* Corry. Lee's 
R. i. p. 418.) 

9. By reason of erroneous Grant, 

The interest of a minor son being estab- 
lished, an administration granted to a brother 
is revoked. — (Burgis, by his Guardian, v* 
Burgis. Lee's R. i. p. 121.) 

The interest of a sister being established, 
an administration granted to a more distant 
relation is revoked. — (Pringle v. Brown 
Lee's R. i. p. 123.) 

(r) Calling in of 

(a) Where Court will 7Wt re-call* 

A husband obtains administration to his 
wife, as dead intestate— two wills afterwards 
produced— -Court will not revoke the admi- 
nistration, till one of the wills is proved to 
be good in law.— (Phillips v* Alcock. Lee's 
R. ii. p. 97.) 

(b) Conductof Executor's Attomey-^where 

no bar* 
The attomies of an executrix having with- 
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drawn from the suit after propounding an 
alleged will, and suffered a next of kin to 
take administration, held under the tftrcum- 
etanees not to bar that executrix from calling 
upon the next of kin to bring in the adminis- 
tration, and re-propounding the alleged will. 
-—(Trower and Smedley v. Cox. Add. R. i. 
p. 219.) 

(c) Where Legatee will not be allowed to 
re-ealL 

An executor haying propounded papers in 
an allegation, which was rejected, and ad- 
ministration being thereupon decreed to the 
next of kin — a legatee cannot be allowed to 
call in such administration in order to re- 
propound the same papers, unless he can 
bring in an admissible allegation, and show 



by affidavit, that the facts have come to 
his knowledge since the rejection of the for- 
mer allegation ; in which case semble, the 
executor, might re-propound them. — (Wood 
V. Medley. Hagg. R. i. p. 661.) 

(e) Diocesan^ 

Voidf btf reason of Grant of Prerogative 
Administration — who first cited* 

A diocesan administration obtained by 
one next of kin directed to be brought in, 
and pronounced null and void, on the prayer 
of an other next of kin, who had taken out 
a prerogative administration ; the diocesan 
administrator being personally cited and 
showing no cause to the contrary.— (Loton 
V. Loton. Hagg. R. i. 683.) 
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I. — Before whom to be made. 

1. In Causes. 

Affidavits in causes are always made 
before Surrogates or Commissioners ap- 
pointed by the Court.— (Bosworth, by his 
Guardian, Vn Cradock. Lee's R. i. p. 337.) 

2. Of Debt. 

(a) Generally. 

Affidavits of debt may be made before 
Masters Extraordinary in Chancery or Jus- 
tices of the Peace. — (Bosworth, by his Guar- 
dian, V. Cradock. Lee's R. i. p. 337.) 

(b) To Bankrupt due. 

In a case of bankruptcy affidavit of the 
amount of a debt is properly made by one 
of the assignees. — (Philipson and D'Escher- 
ney v. Harvey. Lee's R. ii. p. 344.) 

3. Of Processes — service of. 

Affidavits of the service of processes may 
be made before Masters Extraordinary in 
Chancery, or Justices of the Peace. — (Bos- 
worth, by his Guardian, v. Cradock. Lee's 
R. i. p. 337.) 

II. — ^Where required to be answered. 
In a suit for the grant of an administra- 



tion, copies of two affidavits lodged in the 
Consistory and Arches Courts alleged in 
acts of Court, and attested by the respective 
registrars, held that the opposer's Proctor 
ought to answer to such subscriptions. — 
(Levy V. Lockart Gordon. Lee's R. ii. p. 297.) 

III. — Where admitted to be read. 

(In Robins v. Sir William Wolseley, Bart. 
Lee's R. ii. p. 421.) 

Where affidavits contain irrelevant matter, 
the Court will not allow them to be read, 
but what is relevant may be taken as read. 
— (Peddle v. Evans. Hagg R. i. p. 689, in 
Note, and see Title V. post.) 

IV. — ^Where court will not hear case upon. 

The Court will not hear, on an exparte 
motion, and on affidavits, a case where of- 
fences are charged, and punishment prayed. 
—(Peddle v. Evans. Hagg. R. i. p. 690.) 



V. — Of persons. 



1. Dead. 



(a) Where admitted to proof. 
The declarations and affidavit of a de- 
ceased person, relating to matters, in which 
he was himself concerned, admitted to proof. 
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— (Robins V. Sir Wf Uiam Wolseley. Lee'i 
R. ii. p. 34.-— Ibid, p. 443.) 

(h) Cfwhatwtighi. 

(Robins v. 8ir William Wolseley, Bart. 
Lee's R. ii. p. 34, 443.) 

The declaration of a dead person is good 
adminicular proof in support of other wit- 
nesses, bat not of itself sufficient to support 
facts contrary to his own acts.— (By Sir 
George Lee, in Robins v. Sir William Wolse- 
ley, Bart. Lee's R. ii. p. 475.) 

2. Ofkuthand. 

To expimm dehnf in Praetedingt, 

Affidavit admitted notassnppletory proof, 
bat merely to explain whether the husband 
has come into Court with clean hands.— (By 
Sir John Nicholl, in Best v. Best. Philf. 
R. ii. p. 169.) 

3. CfSolwUor. 

{Special) of what weight oi Evidence. 

(See Erans v. Knight and Moore. Add. 
R. i. p. 251, 2, 3.) 



4. 0/ Script*. 

Ineuffiexency of-—^Dky ? 

(Huble V. Clark. Hagg. R. i. p. 117, in 
Note.) 

6. 0/ probability of Death. 
After the case had stood over some time 
for further information, the Court, on secu- 
rities justifying, panted to a residuary 
legatee administration, (with a will of 1801 
annexed,) on affidavits, that the party went 
to Demarara, in 1802, and had not been 
heard of since 1804 ; that his mother, who 
died in 1826, believed him to have died many 
years before, a bachelor, and without a later 
will ; and that diligent enauiries had been 
lately made at Demarara, but without ob- 
taining conclusive evidence of his death. — 
(Dean v. Davidson. Hagg. R. iii. p. 554.) 

6. At to Rule of Foreign Law. 
Administration cufk teetamento aimexo of 
the effects of a foreigner, granted on certifi- 
cate of foreign consul (confirmed by an 
affidavit) as to the rule of the law of his 
country, in respect to the persons entitled. 
^In the goods of Anne Dormoy. Hagg. R. 
lii. p. 767.) 
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I. — ^WhAT PROOFS ARE REQUIRED BEFORE GRANT 

OF AUMONY. 

1. Marriage. 
It is incompetent to the Court, under any 
circumstances, to make a formal allotment 
of alimony to the wife, of any sum in the 
nature even, or as on account of alimony, 
until a fact of marriage, at least, is either 



proved against or admitted by the husband 
—(Smyth V. Smyth. Add. R. ii. p. 264.) 

VSThere the fact of marriage is established, 
the husband is liable to pay for the main-> 
tenance of his wife, pendente lite, and for the 
costs of Uie suit, and that, too, in cases of 
impotency, and in all cases of nullity of 
marriage. — (Bird v. Bird. Lee's R. i; 
p. 209.) 

F 
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2. Hu8band*s Faculty, 

There should appeair the eotutat of the 
husband's faealties.-~^Batlefv. Butler. Lee's 
R. i. p. 38.— -Smyth v. Smyth. Add. R. if. 
p. 254.) 

(A) Alimony, pendente lite; ' 
I. — Who is entitled to — and costs. 

In a cause of contract of marriage long 
usage has made it lawful, but there is no 
instance of giying a woman a sum of money 
in a cause of nullity of marriage, by reason 
of a former marriage. — (Bird v. BelL Lee'isi 
B. i. p. 621.) 

In all suits of nullity of marriage brought 
by or on the part of the husband, the wife, 
de factOf is regularly entitled as well to ali- ^ 
mony pending suit, as to the payment of all ' 
such costs as she incurs in her defence. 
Hence the ^osts of th« defence are (in the 
first instance at least) as necessary a charge 
upon the funds of the husband, as are those 
of the prosecution of every such suit ; and 
this, although fraud in procuring the mar* 
liage, is expressly charged «pon the wife in 
the libel ; and although costs are prayed in 
the libel, and may be ultimately awarded by 
the Court against the wife. — (Portsmouth 
case. Add. R. iii. p. 63.) 

II. — Faculties — Allegation of, 

1. Propriety of early statement of Fa- 

duties. 

It is always desirable, that an allegation 
of this nature should be given at an early 
period; and that the question of alimony 
should be disposed of in the first stage of 
the proceedings, to prevent the husband be- 
ing unnecessarily harassed, with suits and 
demands for the wife's debts. — (Briseo v, 
Brisco. Hagg. O. R. ii. p. 199.) 

2. Necessary SUtttements in. 

€f Faculties of a Trader, 
In an allegation of faculties, the amount of 
the capital embarked, or the particulars of 
partnership concernjs, are not to be set forth, 
but only the income. — (Higgs «. Higgs. 
Hagg. R. iii. p. 472.) 

3. Answer to Allegation cfFaxuJUies, 
(a) How excepted to. 

Though it is usual for the parties to accept 
the answers, particularly when reformed by 
the order of the Court, the wife is not com- 
pelled to acquiesce in the valuation of her 
husband, and it is open to her to examine 
witnesses if she thinks proper ; this, how- 
ever, is a right not to be exercised wantonly, 
but with great caution and tenderness* — 
Brisco V. Brisco. Hagg. C. R. ii. p. 200.) 

(^) Requisites of Answer-^und wkat 
must be iruluded in. 

In answers to an allegation of faculties, it 
is proper to state, that the wife brought no 
fortune, but not that her father is possessed 



«f a large property : d. The ^stteated value 
of all marketable seevrilies nnst fee inGlad- 
ed in the calculation of the husband's income, 
in order to the allotment of attmony|ienc{enf« 
Ute, — (Harris «• Hanis. Hagg. R. i. p.^961.) 

(c) Affidavit in contradictvon of . 

Where not allowed. 

An affidavit not allowed to be read in con- 
tradiction to an allegation of faculties. — 
(Goodall V, €k)odaU. Lee's R. IL p. 2&^) 

4. Admission of FMevltus--^ffeet of. 

The admission of a husband to an allega- 
tion of faculties is to be taken strongly 
against hinu-H[Robin8on 9* Robinson. Lee's 
R. ii. p. 593.) 

III. — How apportioned. 
There is no fixed rule as to alimonj — it is 
in the discretion of the Court, and that dis- 
cretion is to be formed from an equitable 
view of all the circumstances of the case. — 
(By Sir John Nicholl, in Rees «. Rees. 
Phill. R. iii. p. 389.) 

1. Where Htisbandis complainant. 

Where the wife is proceeded against by 
the husband for adultery ; though the Court 
cannot assume her guilty of the offence, till 
it has been proved, still it is a sort of charge, 
which ought to make her content to live in 
decent retirement ; on that account a com- 
paratively small allotment is given during 
the pendency of the suit. — (J&y Sir John 
NicboU, in Rees v, Rees. PhilL R. iii. p^ 390.y 

Examples, 
(Hamerton v. Hamerton. Hagg. R. i. p. 
23. — ^Hawkes v, Hawkes. Hagg. R. i. p. 526.) 

2. Where the Wife is compUintmt, 
Where the wife brings suit and is the 

complainant, where there is no complaint 
against her, and that not in a suit of cruelty, 
which frequently turns out a complication 
of equivocal facts, where Hiere are faults on 
both sides, a comparatively small allotment 
is given during the pendency of the suit. — 
(By Sir John Nichoil, in Rees v. Rees. 
PhilL R. iii. p. 390.) 

Examples. 
(Brisco V, Biiisco. Hagg. C. R. ii. p. 199. 
— Smith V. Smith. Phiil. R. ii. p. 152. — 
Rees V, Rees. Phill. R. iii. p. 387.) 

IV. — Rule of Apportionment, 

Alimony, pendente lite, is usually about 
one-fifth of tne annual income, but the pro- 
portion may vary according to the circum- 
stances of the parties. — (Hawkes 1;. Hawkes. 
Hagg. R. i. p. 526.) 

Alimony allotted, pending suit. — (Bird v. 
Bell. Lce'8 R. L p. 418.) 

V, — Deductions in respect of. 

If a husband living in public adultery 
incurs debts and grants annuities to pay 
them, this is not a deduction he is entitled 
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ta make.— <By Sir John Nkholl^ ia Rces « 
Rees. Phill. R. iiL p» 391*) 

TI. — Wkai iff dnm§d TmpmaA in rgspect 
of- — and wktn lo ht tnmde^ 

Wlere aKmoay, pendente Kte, is decreed 
Uk eraanienee front flie retam ef tiie citatioDy 
ali Sams paid mibieqaeBt to thai retara are 
to be allowed as part payiaeat: % Where 
no aaffieieat eaase ia riiewa for aeg^teetiag 
to comply witk a atoaitioii personally Mryed, 
a party may at once be pronounced eoat»» 
BiMclovs, Imt aiiter for a mere informality, 
if he kao TirtaaHy obeyed, or ia ready to 
obey file monition. — (Huuevton v. Hamer- 
Ion. Hagg. R. i. p. S3.> 

In a matrimonial snit wbere allmoay ia 
dve, it is to be paid bel<M« the hearing of 
Hke- eaase. — ^rrd e. Bell. Lee's R. i. p. S72») 



YU. — From wimt period eomunendn^* 
1. PrincipUi oftko Ruie. 

These are so eonstraeted as to inforco 
diligence in tiie prosecution of snrts. — 
(Loreden tr. Loveden. Phill. R. i. p. 20^.) 

2» In ikejirat itutonee* 

Tka Ceart exerciseails discietioo. If dili* 
gence is used in the retara ef the citation, it 
is generally allotted from the retam which 
is to be ecmsidered as the general nde* Bat 
where the retam of the citation has beea 
improperly delayed, the wife may be jw^y 
entitled to alimony fmm the date of sadk 
citation. — (Loveden v. Loyeden. Phill» R. L 
p. 200. — Bain v. Bain. Add. R. ii. p. 253.) 

^ d. In Appemit* 

If dao diligence is used, alimony will be 
^▼en from the date of the sentence, and the 
appeal — otherwise from the return of the 
inhflntiott. — (By Sir John Kicholl, in Lore- 
den V. lioveden. Phill. R. i. p. 210.) 

YlU.'-Wheniiwiaberedutedyeteominu 
An aBotmeivt of alimony, wendenU iite, 
ledaeedl on proof thai the haMand was no 
longer ia a ooadition to aliment the wife, 
pendenie Hte, at the rate oiiginaliy assigned. 
This, on motion fionnded upon the osere 
affidaTit of tiie husband — ^the husband's 
prayer being in effect aw)pposed by the 
wifc^Cox tt. Cox. Ajdd. R. iii. p. 270.-- 
Be Blaqaiore «. Be Blaqniere» Hagg. R. iii 
pwd22,) 

IX. — Whai acts wUlnot affect right to. 

If the husband, liying in public adultery, 
incurs debts, and grants annuities to pay 
them, he is not entitied to make a deduction 
for them on the grant of alimony. — (By Sir 
John Nicholl, in Rees v. B,€iGS, Phiil. R. iii. 
p. 391.) 

An assignment by the husband (appa- 
rently fraudulent and colourable) of all bis 
property after the commencement of a suit by 
the wife for divorce, cannot affect her title to 
alimony^ pendente lite. The Court allotted 



.alimony, pendente UUj at the rate of £50 per 
annum out of an income of £140^ and re- 
fused to allow the monition not to issae, till 
after fifteen days* — (Brown v. Brown. Hagg. 
R. 11. p. 5.) 

X.— TF%ea refuted. 

• A case of anility of marriage by reason 
of fbimer marriage established — alimony to 
seeoad wife refused.— (Bird v. Bird. Lee's 

R. i p. esi.) 

XL— C9i(^eMMn of. 

Confession of faculties is regularly to be 
taken strongly against the party making it. 
(RG^nson v, Robinson. Lee's R. ii. p. 694.) 

(B) AUMONT — (PBaMANBar.) 
I. — Principles of Allotment. 

Permanent alimony is an allowance to be 
made to the wife for her maintenance, when 
she has proved herself entitled to it. It is 
discretionary in the Court ; but it is b, judi- 
cial, and not an arbitrary, discretion, which 
is to be exercised. Where there is no other 
rule or criterion to guide than the " honi viri 
arhitrium^^ iiU only upon a strong difference 
of opinion, where the Court of Appeal would 
be disposed to disturb the sentence. — (By 
Sir John NiehoU, in Cooke «. Cooke. Phill. 
R. ii. p. 41.) 

There is a material distinetion between 
permanent alimony, and alimony during 
suU.— (Ibid, p. 42.) 

There may be good reasons for giving less, 
where tiie question is on alimony during 
suit ; when the wife is to live in seclusion, 
and wants a mere sub»stence; but on a 

Saestion of permanent alimony, where the 
elinquency of the husband is established, 
and especially where a large proportioa of 
the fortune comes from the wife, the same 
considerations do not apply ; nay they may 
be inverted ; — it is the delinquent, then, who 
should have the mere subsistence, and who 
ought to live in retirement ; the larger the 
fortune is, the less reason there is why the 
wife should be deprived of any of her pro- 
perty to support a vicious and profligate 
husband ; but, without going the leng£ of 
this reasoning, the case of Taylor, Arches, 
May 14, 1796, affords a precedent for a 
moiety. In s(mie cases, even of small pro- 
perty, certainly a less pn^[>ortion has been 
given ; but in those cases the husband has 
acquired his subsistence by his own personal 
exertions. — (Ibid, p. 44.) 

It is part of the duty of every Court of 
Justice to guard the public morals of society 
— ^this principle has been fully established, 
and forcibly applied to cases where the hus- 
band is the injured party. On this principle 
pecuniary damages are awarded in other 
Courts ; and where the husband is the 
delinquent, and the wife the injured party, 
the same principle may be justly applied, 
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not vindictively nor excessively, but rea- 
sonably and moderately. — (Ibid, p. 45.) 

If the husband violates the marriage con- 
tract, it might be equitable, perhaps, that 
he should lose the whole benefit of it, and 
be obliged to give up the whole of his 
wife's property; at all events it would be 
most unjust that the wife should be deprived 
of any considerable portion of the property 
she brought, in order to support the husband 
in public scandal, and to enable him to 
continue his adulterous connection, and to 
provide for the issue, which are the fruits 
of it.— (By Sir John NichoU, in Cooke v, 
Cooke. Phill. R. ii. p. 40, &c.) 

Undoubtedly a much larger allowance is 
to be made for permanent alimony, than 
for alimony pending suit ; the delinquency 
of the husband is now established : the wife 
is the injured party ; she is separated from 
the comfort of matrimonial society, from the 
society of her family, not by the act of Pro- 
vidence, but by the misconduct of her hus- 
band ; she must be liberally supported. 
The law has laid down no exact proportion ; 
it ^ives sometimes a third — sometimes a 
moiety — according to circumstances — (By 
Sir John Nicholl, in Otway v. Otway. Phill. 
R. ii. p. 109.) 

II. — Examples of Allotment on various 
Proportions, 

1. Of One-third of Property — Income 
of. 

(Pomfret v. Pomfret. Arches, May 14, 
1796. — Kempe v. Kempe. Hagg. R. i. 
p.d32.) 

2. Of a Moiety of Property — Income of 
(Taylor v. Taylor. Consistory, London, 

May 28, 1791.)--Cooke v. Cooke. Phill. R. 
ii. p. 40.— Smith v. Smith. Phill. R. ii. p. 
235.) 

3. Of less than a Moiety of— Income of 
(Otway V. Otway. Phill. R. ii. p. 109.) 

4. Of other Proportions. 
(Robinson v, Robinson. Lee's R. ii. p. 

593.— Blaquiere v, Blaquiere. Phill. R. in. 
p. 258.— Street v. Street. Add. R. li. p. 4. 
— Durant v. Dorant. Hagg. R. i. p. 528.) 

III. — When to commence. 

The true rule of the Court is to decree 
permanent alimony from the date of the sen- 
tence. — (Cooke V. Cooke. Phill. R. ii. p, 
46. — ^Durant v. Durant. Hagg. R. i. p. 528.) 

rV. — The Sentences of Local Ordinaries 
— how looked upon by the Superior 
Court in respect to the Allotment of 
Alimony (permanent especially,) 

Sentences of local ordinaries will no^t be 
disturbed on slight grounds. It requires a 
strong case to disturb the sentence of the 



local ordinary upon a question of lilimmiy. 
— (Street V. Street. Add. R. ii. p. 1.) 

V. — Where the Court will inforce Pay- 
ment of Arrears. 

Alimony is allotted for the maintenance 
of the wife from year to year ; tlie Court will 
not, tiierefore, without sufficient cause shown 
for the delay, enforce payment of arrears 
beyond one year prior to the monition. — 
^De Blaquiere v. De Blaquiere. Hagg. R. 
lii. p. 329, in note.) 

Unless the husband is absent from the 
country, or some particular reasons are set 
forth, it would be productive of great incon- 
venience and injustice, if, aftef a lapse of 
man^ years, the Court should enforce a 
monition for payment of six years' arrears 
of alimony.— (Ibid. Hagg. R. iii. p. 329, in 
note.) 

Where both parties have long abstained 
from applying to the Court, the one for a 
reduction of alimony, the other for the 
regular payment — it will not enforce arrears, 
nor enquire as to the sums paid by the hus- 
band for the wife's debts, incurred by reason 
of the non-payment of that alimony ; nor 
will it reduce alimony on account of an 
express waiver of a part thereof by the wife ; 
the additional expenses of the husband oc- 
casioned by the mature age of children ; the 
failure from the mismanagements of ber 
trustees of a portion of the funds set apart 
for the wife's alimony. — (Ibid. Hagg. R. 
iii. p. 322.) 

VI. — Reduction of. 

Where both parties have long abstained 
from applying to the Court — the one for a 
reduction of alimony, the other to enforce 
the regular payment — it will not enforce the 
arrears, nor inquire as to the sums paid by 
the husband for his wife's debts, incurred by 
reason of the non-payment of that alimony ; 
nor will it reduce alimony on account of an 
express waiver of a part lliereof by the wife ; 
the additional expenses of the husband 
occasioned by the mature age of the chit* 
dren ; the failure from the mismanagement 
of her trustees of a portion of the funds set 
apart for the wife's idimony — or slight addi- 
tions, aliunde to her means. — (De Blaquiere 
V. De Blaquiere. Hagg. R. iii. p. 322.^ 

After sentence of separation by reason of 
gross cruelty and adultery on the part of the 
husband — the real estate being £6000 a 
year, subject, as alleged by the husband, to 
large incumbrances, the mother^s jointure 
having been £1000, and the wife's pin money 
£500 a year, the Court allotted £1000 per^ 
manent alimony, allowing the husband to 
deduct from that sum any payment on ac- 
count of pin money above £200 a year — the 
sum agreed to be paid to the wife for the 
maintenance of the children.— (Mytton v. 
Mytton. Hagg. R. iii. p. 657.) 
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I. — Requisites of. 
(a) Generally, 

The whole substantive case of a party 
shoald be at once brought before the Court. 
—(Ill Moorsom v. Moorsom. Hagg. R. iii. 
p. 97.) 

(() In Cases where the office of the Judge is 
promoted. 

In Griminal suits, articles must be so spe- 
cific as to afford a fair opportunity of 
defence.— <0. I. P., by Oliver and Toll v, 
Hobart. Hagg. R. i. p. 43.) 

Where the office of tne Judge is promoted, 
the whole transaction should be fairly stated 
in the articles, in order, first, that the Judge 
may consider whether he ought to allow his 
office to be promoted, and, secondly, that 
the defendant may be enabled, without 
injastice to himself, to give an affirmative 

issae. (Lee v. Mathews. Hagg. R, iii. 

p. 174.) 

(c) As to the style of the Judge. 

It is not a fatal objection, that the articles 
were exhibited in the name of the Surrogatey 
aimI not of tiie ./tMi^tf.— ^Prankard v. Deacle. 
Hagg. R. i. p. 109.) 

(<0 General words of. 

Who* comprehending. 
The general words of articles are construed 
ooly to include subordinate charges ejusdem 
generis with the principal. — (By Sir John 
NichoU, in Bennett v. Bonaker. Hagg. R. 
iii. p. 26.) 

(e) PriBsertim of 

'tkt prasertim of articles is construed to 
set forui the nature of the principal charges. 
—(By Sir John Nicholl, in Bennett v. 
Bonaker. Hagg. R. ui. p. 25.) 

II.-~ When to be exhibited. 
In criminal suits the rule always observed 
u, that articles should be exhibited on the 
J^cxt Court day after they have been prayed. 
"-(I>obie r. Masters. Phill R. iii. p. 176.) 



It is a matter of perfect notoriety, that in 
proceedings by articles, the articles must 
be brought in on the Court day, immediately 
subsequent to that on which tiie defendant 
has appeared. — ifij Sir John Nicholl, in 
Schultes V. Hod^on. Add. R. i. p. 921.) 

III. — ^Amendment of. 
Before admission. 

Two explanatory articles in a responsive 
allegation admitted under the circumstances. 
— (Roper V. Roper. Phill R. iii. p. 97.) 

The articles when once brought in, may be 
reformed and amended under the direction 
of the Court, prior to their actual admission ; 
but when they are once admitted, and issue 
is joined, either party, I apprehend, is bound 
by them. In particular, the promovent is 
not at liberty to drop in with charges one 
after another, — with, perhaps, the single 
exception, that offences efusdem generis sub- 
sequently committed, may be pleaded in 
subsequent articles. — By Sir John Nicholl, 
in Schultes v. Hodgson. Add. R. i^ p. 321.) 

IV, — Admissibility of. 
(a) Where not debatable. 

The admissibility of articles is not debat- 
able in an appeal Court, upon an appeal 
entered more than fifteen days after their 
admission by the Court ^ quo. — (Schultes v. 
Hodgson. Add. R. i. p. 105.^ 

The Court is bound to adnut articles by a 
churchwarden against an incumbent for 
frequent irregularities in the performance 
of divine service, and of parochial duties, 
and also for violating the churchyard. — 
(O. I. P., by Bennett v. Bonaker, clerk. 
Hagg. R. ii. p. 25.) 

On debating the admissibility of articles 
in a suit for brawling, the question is, 
whether they contain a substantive charge 
of brawling and riot in a sacred place : and 
no occasion nor provocation can exempt 
from the penalties of the law : nor can the 
Court listen to a suggestion, that the articles 
do not truly detail 3ie circumstances. — (O. 
I. P., by Jarman v. Bagster> Hagg. R. iii. 
p. 366.) 



46 



ACCOUNT AND INVENTORY, 



(b) Of additional Articles, 

Additional articles may be admitted is 
criminal suits, though not universally or as 
a matter of course.'---(Schultes v. Hodgson. 
Add. R. i. p^ 318.) 

They are not admissible as a matter of 
coarse, or indeed at all, witlHmt special 
ground for their admission. And eren 
where admissible at all, additional articletf 
must be such as to occasion, taken in con- 
junction with the original articles, no sub- 
stantial breaeh of the rales of criminal 
pleading, in order to make good their claim 
to be actually admitted.— (By Sir John 
NichoU, in Schultes v. Hodgson. Add. R. 
i. p. 320-1.) 

Further articles, as a matter of course, 
containing new criminal charges, or even 
adrancing collateral factA and circumstanees 
in proof of such articles of the original set 
as are, in themselves, and directly crimina- 
tory, ought not to be admitted. — (Ibid,. 
p. 321.) 

The whole stabstantive case of a party 
should be at once brought before the Court ; 
but where it is clearly shewn that the 
fslcts could not have been sooner pleaded, 
additional articles may be given in; but 
it must clearly appear to the C&urt, that they 
could not have been given in before : a con- 
trary practice wonld be extreineiy oppres- 
sive, especially where one party pays aFF 
the expenses on both sides.— -(Moorscmi v, 
M oorsom. Hagg. R. in, p. 97.) 



y . — ^TlMB — ^WHKRB NO BAR TO FILING. 

In suit where the office of the Judge was 
promoted by churchwarden against the in- 
cumbent for irregularity, &c. (the suit being 
commenced in April, 1828, and the alleged 
offences being laid from September, I^, 
till January, I827)|apfle of time was held to 
be nobar.-y(0. 1. P., by Bennetts. Boiiaker. 
Hagg. R. ii. p. 25.) 

VI. — ^Restrictions imposeb okthe CdOBT bt. 
In a criminal suit the Court is strictly 
confined to the offences charged in die 
articles.— H[0. 1. P.. by Bennett «^ Bonaker. 
Hagg. R. iii. p. 60,) 

y II. — ^Where suit should be commenced bt. 

1. In respect of Chwrchyards. 

For erecting improperly a tombstone in. — 
(Hopper V, Davis and others.. Lee's R. i. 
p. 648.) 

2. In respect of Jrregulariiies, 

In reading the scriptures, — (O. I. P., by 
Newbery v, Goodwin* Phill. R. L p, 282.) 

3. For Immoralities, 

(O. I. P., by Watson v. Thorp. PMIL R. 
1. p. 269.) 

4. For refusing to Solemnize a Marriajfe, 

(O. I. P., by Ajgcff «. Holdfamrorth. Lee's 
R. iL p. 515.) 

5. For Simony, 

(O. I. P., by Whish and Woolatt »• Hesse, 
clerk. Hagg, H, iii. p. 659.) 
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I. — Duty of executors and admtntstrators 

IN RESPECT OF. 

1. Of Executor, 
It b a matter of dutj for an executor to 
deliver {m account and mrentory, when pro- 



perly called upon for that purpose ; and, in 
order to exonerate himself from all liability, 
it is always most prudent to exhibit it before 
a final settlement— (By Sir John NicboII, in 
Kenny v. Jackson. Hagg. R. i. p. 106.) 
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2. Of Admiwistraior. 

An administraror is bonild to exhibit an 
inventory, by stat. 21 H. 8| e. 6. — (By Sir 
George Lee, in Hackman «« QLaek. Lee's 
R. ii. p. 2S2L) 

An administrator pendente lite is obliged 
to exhibit an account and inventory. — (Bro- 
fherton v. -Hellier. Lee's R. ii. p. 131.) 

II. — ^Pabticvlars or. 

(See Hendren v. Shaw. Lee's R. i. p. 51 .) 

When lAke Court decrees an InTcntory, it 
expects a full and satisfaetory one to be 
given in.— (Plunkettv. Shaipeu Lee's R. i. 
p. 623.) 

The Court has no jurisdiction to direct an 
inventory of a leasehold estate under lives, 
which was held on a mortg^e. An inven- 
tory ordered as to the other ejGrects.^Saville 
9, Morgan. Lee's R. i. p. 431.) 

After letters of administration have issued, 
the value of an estate can only be known by 
the inventory. The Court will be regulated 
hy the inveni»ry in ascertaining whether 
further security may be necessary. — (Allen 
V. Allen. Lee'a R. ii. p. 244*) 

This Court ean only require that all the 
deceased died possessed of should be in- 
clnded in the inventory ; it cannot call for 
an account of the subsequent profits on his 
husiness. — (Pitt, Assignee of Woodham, v, 
Woodham. Hagg. R. i. p. 2da) 

Ab administratrix to the effects of a rope- 
maker directed to include iaheraeeouatthe 
profits arising from four apprentices, and to 
give seeurity to the full amount of the in- 
ventory. She, howevever, was allowed her 
claim for mourning. — (Pitt, by hisOuardian, 
««Pitt Lee's R. it p. 506.) 

in. — Correctness of. 

When the Court willpreemme* 
When objections to an inventory given in 
OB the oaUi of an executor are taken by one 
of vuious parties (her interest too only de- 
rivative) equally interested in the effects of 
^ testotor, the rest apparently acquiesc- 
ing — and where the disclosure of assets 
sought refers baek to transactions pretty 
remote in point of date, and under such 
(and by parity of reason under similar) 
circumstances — ^the Court will presume the 
inventory to be correct, and consequently 
wiH dismiss the executor, without strong 
grounds laid to induce a contrary suspicion. 
—(Hunter v. Bym. Add. R. ii. p. 311.) 

lY. — ^Who is bound to exhibit. 

The guardian of a minor is obliged to ex- 
hibit an aeeonnt and inventory of an ad- 
ministration, pendente Hte^ — (Brotherton v. 
Beliier, by Sartdi Harris^ his Guardian. 
Lee's R. ii, p. 131.) 

An executor is bound to exhibit an ac- 
count and inventory at the suit of the party 
interested in the property, for which he is 
executor. — (Pbillips v. Bignell and others. 



Phill. R. i. p. 299. — ^Myddleton v. Rushout. 
PhHi. R. i. p. 244) 

The executors of a deceased executor, 
though not the personal representatives of 
the original testator, (there being then an 
executor of the original testator still living,) 
are compellable to bring in an inventory of 
the effects of the original testator. The 
Court will compel an original executor to 
bring in an inventory, &c. at the suit of a 
creditor by the bond of the testator, not- 
withstanding its alleged invalidity, and a 
suit as to this actually commenced, and then 
depending at common law. — (€tale v. Lut- 
ta^U and another. Add. R. iL p. 234.) 

v.— IWTBRBST OP RARTT REQUIBIHO. 

1. Inquiry as to. 

The Court always inquires into the interest 
of any party requiring an account and in- 
ventory ; butwhen itsees anykindof interest, 
it enforces that which by law is generally 
required. — (By Sir W. Wynne, in Myddle- 
ton V. Rushout. Phill. R. i. p. 247.) 

The Court has no jurisdiction to decree 
an inventory to a person, who has not 
established an interest in the property. — 
(Lascelles v. Jobber. Lee's R. i. p. 443.) 

2. Hew to he proved. 

Affidavits in causes always made before 
Surrogates or Commissioners appointed by 
^e Court ; whereas affidavits of debt, of the 
service of processes, et ccetera, may be made 
before Masters Extraordinary in Chancery, 
Or Justices of the Peace.-— (Bosworth v. 
Craddock. Lee's R. i. p. 337.) 

YL — Jurisdiction of Eccubsiastical Courts 

IN RESPECT OF. 

A creditor has a right to call for an in- 
ventory, but the Prerogative Court has no 
jurisdiction, at the suit of a creditor, to 
examine the particulars of an account. — 
(Brown v, Atkins. Lee's R. ii. p. 1.) 

The Court is plainly not merely ministerial 
in the matter of inventories under the stat. 
of Henry 8th, although there are two cases, 
in prohibition in the Court of King's Bench, 
seemingly to the effect (one at least of them) 
as reportedy that it is so merely ministerioL 

Accordingly, it will go on to entertain 
objections to inventories as above, until it 
is more fully assured, that the advised indg- 
ment of the Court of King's Bench ie, to 
the effect of those cases, as reported. — (Tel- 
ford V. Morison. Add. R. ii. p. 319.) 

Vn. — ^Discretion exercise© by the Eccle- 
siastical COVRTS IN respect OF. 

The Court exercises a discretion as to the 
sort of inventory it requires. — (Reeves v, 
Freeling. Phill. R. ii. p. 56.) 

VIII. — ^Where the Ecclesiastical Courts 

WILL REFUSE TO COMPEL PRODUCTION OF. 

An inventory cannot be required of per- 
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maul estate sitaate in Gennany.— ^Raymond 
V. Baron Von Watteville* Lee's R. ii. 
p. 654.) 

An inventory refused to the widow of a 
legatee, where a testator has no effects at 
the time of his death, he having during his 
life conveyed all his personal estate by a 
bill of sale in consideration of a debt.-— 
(Leighton «. Leighton. Lee's R. ii. p. 356.) 

I know of only one case in which the 
Court could refuse to compel the produc- 
tion of an inventory, t. e, if a creditor has 
brought a suit in Chancery for a discovery 
of assets ; (see the cases of Pearson v, Gamon, 
post, page 48 ;) in such a case, the Court has 
said that the party shall not proceed in 
both Courts.— (By Sir W. Wynne, in Myd- 
dleton V. Rushout. Phill. R. i. p. 247.) 

Lapse of time may sometimes weigh with 
the Court; the Court would be unwilling 
to open old ^accounts, where documents 
have been lost, and vouchers destroyed; 
but the argument founded on lapse of time 
does not apply in the present instance, since, 
as one of Uie parties is a minor, all the 
documents and vouchers must have been 
preserved, and it is difficult to surmise why 
the executors should refuse to produce 
them; when the minor attains the age of 
maturity, or marries, she will have an un- 
doubted right to call for them. — (By Sir 
John NichoU, in Phillips v. Bignell. Phill. 
R. i, p. 242, &c.) 

An account and inventory may be dis- 
pensed with, if not applied for till after so 
long a period that, in conjunction with eiv" 
eunutances, it affords a reasonable presump- 
tion of the estates being fully administered. 
— (Ritchie v. Rees and Rees. Add. R. L 
p. 144.) 

IX. — Who may call for, et contra. 

1. General Principles in respect of. 

It has been laid down, in a variety of 
cases, that a probable or contingent interest 
will justify a party in calling for an account 
and inventory. This was holden in Salter 
V, Sladen, Snow v. Strutt, and Myddleton v. 
Rushout. It is not necessary to particu- 
larize the circumstances of these cases ; but 
in all of them it was laid down that a pro- 
bable or contingent interest was sufficient, 
because the production of an inventory was 
so much a matter of duty, that the executor 
was bound to exhibit it, even where there 
was an appearance of interest in the party 
calling for it. 

My predecessor so much discouraged all 
hanging back in cases of this desctiptioD, 
that he has generally condemned the parties, 
who have been guilty of it, in costs. — (By 
Sir John Nicholl, in Phillips v. Bignell. 
Phill. R. i. p. 241.) 

Though the person calling for the inven- 
tory has but a contingent interest, he has a 
right to a constat of the effects.— (By Sir 



John Nicholl, in Reeves v. Freeling. Phill. 
R« ii. p. 57.) 

2. Assignees* 

(a) Of Btmkrypi. 

The Prerogative Court cannot takeno&e 
of the statute of limitations. In a case of 
bankruptcy, affidavit of the amount of a debt 
is properly made by one of the assignees, 
who might call for an inventory. It is suf- 
ficient for this Court if there is an appear- 
ance of a debt-— (Philipson & D*£schemey 
r. Harvey. Lee's R. ii. p. 345.) 

(b) Of Insolvent. 

The Court will not, at the instance of the 
assi^ee of an insolvent, and on a sug- 
gestion that the insolvent had not receiv^ 
his distributive share, call upon the widow 
and administratrix of the father of the in- 
solvent, for an account and inventory, after 
a long acquiescence of the insolvent and 
assignee ; and when it is shown that a ya- 
luation and inventory of the deceased's 
effects were made shortly after his death, 
and facts are proved from which it may be 
fairly presumed that the insolvent had re- 
ceived considerably more than his full share. 
— (Pitt, assignee of Woodman, v. Woodham. 
Hagg. R. i. p. 247.) 

3. Creditors, 

There should be a clear constat of the 
debt before an inventory is decreed at the 
suit of a creditor. — (Bos worth v. Craddock. 
Lee's R. i. p. 338.) 

A creditor is entitled to an inventory of 
the effects of an intestate. — (Timbrell v. 
Rice and Welch. Lee's R. i. p. 471.) 

If a creditor swears to a certain sum due 
to him, he is entitled to an inventory of the 
estate of an intestate. — (Smith v. Pryce. 
Lee's R. i. p. 560.) 

A creditor has a clear right to call for an 
inventory, but he has no right to interfere 
in an administration bond. — (Hackmaji v. 
Black. Lee's R. ii. p. 251). r 

A creditor having made his option to sue 
in Chancery, by a Bill of Discovery, must 
be bound by such option to proceed in that 
Court, and cannot call for an inventory in 
the Prerogative. — (Pearson v. Gamon. Lee's 
R. ii. p. 268.) 

A creditor is entitled to a statement of 
the effects, which have come to the hands of 
the executor. — (Barclay v. Marshall. Phill. 
R. ii. p. 188.) 

Where an administration has been granted 
to a guardian, f>«ne?«nfe minoritate, of a widow, 
and the widow on coming of age, renounces 
in favour of a creditor, the creditor has a 
right to call on the original administrator 
for an account and inventory. — (Taylor v. 
Newton. Lee's R. i. p. 15.) 

4. Executors. 

In a suit for a legacy an inventory has 
been refused, because the executrix had, in 
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her answers, allowed ther^ were aaseto saf- 
ficient to pay the legacy, a|id costs of suit. — 
(Fleet 9. Holmes. Lee's R. ii. p. 101.) 

An execator (at least one who has a spec! al 
interest) may call upon his co-exeontors for 
an inTentory. — (Paul v. Nettlefold. Add. 
R. ii. p. 237.) 

5. Legatees. 

A contingeiit interest in the residue, en- 
titles a party to call for an inventory, and 
to have notice of the sureties,— (Roberts v. 
Roberts. Lee's R. ii. p. 390.) 

An account and inventory may be de- 
manded of an executor by a residuary 
legatee, who has %iyetL a release.— (Kenny 
V. Jackson. Hagg. R. i. p. 105.) 

6. Minors, 

In the case of minors, the Court orders an 
inventory ex officio. — (Roberts v. Roberts. 
Lee's R. ii. p. 309.) 

7. Might to call for — how barred. 

A right to call for an inventory may be 
barred by a release. — (Milling^n v. Sorsby. 
L^e's R. i. p. 525.) 

8. Rights not recognized. 

A physician is not entitled to call for an 
inventory, as a creditor for fees due from the 
deceased. — (Baron Yon Solendahl v. Dr. 
Hampe. Lee's R. i. p. 102.) 

X. — ^Who may object to. 

A creditor or legatee may object to an 
inventory given in by an executor or ad- 
ministrator. — (Telford v. Morison. Add. 
R. ii. p. 319.) 

XI. — Process to compel production of. 

Parties must not hang back. Executrix 
pronounced contumacious for not bringing in 
an inventory. — (Griffiths and Trinder v. 
Bennet and Taylor. Phill. R. ii. p. 364.) 

XII. — ^Witnesses — depositions of. 

The taking of such depositions at all, 
should appear merely superfluous. — (By Sir 
John Nicholl, in Telford v. Morison. Add. 
R. ii. p. 332.) 

XIII. — Practice on suits for. 

1. Filing Exceptive Allegation. 

Objections to an inventory must be plead- 
ed in an allegation. — (Prentice t». Farrant. 
Lee's R. i. p. 347. — Giove v, Addis. Lee's 
R.ii. p. 561.) 

The object is not to falsify the inventory, 
but to obtain a full one. Why did not the 
! party give in her answers to the allegation 
i instead of a declaration ? She is bound to 
answer; the very use of giving in an al- 
legation in objection to an inventory, is to 
get a specific answer to a specific avennent. 
Many persons will evade under a general 
denial that which they will be afraid to 



deny specifically. — (By Sir John Nicholl, in 
Barclay v. Marshall. Phill. K. u. p. 189.) 

Objections may be taken to the account 
and to the inventory. In that case the ob- 
jections must be stated in an allegation, 
and proof given thereof ; or the party may 
proceed by petition and affidavit till the 
Court decides that the account and inven- 
tory are sufficient and idlows them ; but if 
the account and inventory are not objected 
to, the administrator prays that they mlay 
be admitted and allowed, which prayer the 
Court accordingly gprants. — (By Sir John 
Nicholl, in Yonnge v. Skelton. Hagg. R. 
lu. p. 784.) 

A party called upon to bring in an account 
and inventory, and see portions allotted; 
account objected to— objections overruled. 
— (Turner by his Gurdian, v. Hall. Lee's 
R. ii. p. 602.) 

2 Witnesses — Examination of . 

A creditor or leg^atee may object to an 
inventory given in by an executor or ad- 
ministrator, and may file an allegation 
pleading omissa^ in order to take the answers 
of the executor or administrator, though he 
may not go on to examine witnesses to fal- 
sify the inventory. — (Telford v. Morison. 
Add. R. ii. p. 319.) 

3. Decree for Answers. 

An allegation in objection to an inventory 
brought in on oath, by a varty in the cause^ 
admitted and *' answers aecreed.'^— (Brog- 
den V. Brown. Add. R. ii. p. 336.) 

4. Answers when sufficiently fuU. 
(Winchlow v. Smith. Lee's R. i. p. 416.) 

5. Assignment of Term Probatory. 

A creditor or legatee may not go on to 
examine witnesses to falsify an inventory. 
—(Telford v. Morison. Add. R. ii. p. 319.) 

Where an allegation in objection to an 
inventory brought in on oath, by a party in 
the causCy had been admitted, and '' answers 
decreed ;" qwere, whether the Court might 
not assign a Term Probatory^ and permit 
witnesses to be examined on such allega- 
tion, in the event of the answers being 
unsatisfactory. — (Brogden v. Brown. Add. 
R. ii. p. 336.) 

6. Objection to. 

For particulars of — (see Brogden v. Brown. 
Add. R. ii. pp. 338-9.) 

Where over-ruled — (see Butler v. Butler. 
Phill. R. ii. p. 37, &c.) 

7. Matters pleadable. 

(Omissa, Telford v. Morrison. Add. R. 
ii. p. 319.) 

8. When Suit is at an end. 

When the Court has decreed a commission 
of appraisement and an inventory, and af- 
terwards granted an administration, the 
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tause is not at an end till the inventory haa 
been accepted and allowed to be complete. 
— (Watson V. Milward. Lee's R. ii. p. 332.) 

9. Costs. 

Promoter may be condemned in costs ; 
from what period of the suit — (see Butler v. 
Butler. PhilL R. ii. p. 37, &o.) 

10. Miscellaneow, 

in a suit for account and inventoir, and 
to make distribution, on application uat an 
administration bond should be pronounced 
forfeited on the ground of a devastavit by 
the administrators appropriating the pro-> 
perty to his own use ; and that the bond 
might be delivered out of the registry in order 
to be put in suit against the sureties, the 
Court (a declaration instead of an inventory 
and account being allowed) referred to the 
Registrar t6 report what residue remained 
to be distributed, and to allot portions; and 
on such report ^which was not objected to) 
assigned the-aaministrator to pay to each 
distributee his respective share, and the 
administrator alleging that he had become 



bankrupt, and obtained his certificate, di- 
rected the bond to be attended to, but 
declined to pronounce it forfeited. — (Yoange 
V. Skehon. Hagg. R. iii. p. 780.) 

11. Deeret for Inventory mnd far further 

Inventory, 

(See Haselfoot v. Haselfoot. Lee's R. ii. 
p. 477. — Bradshaw v. Bradshaw. Lee's R. 
ii. p. 271. — Watson V. Milward. Lee's R. 
ii. p. 332.) 

12. Decree for Inventory where refused. 

In a suit for the recovery of a legacy an 
inventoryrefused, because the executrix had^ 
in her answers, allowed that there were 
assets sufficient to pay the legacy, and the 
costs of the suits. — (Fleet v. Holmes. Lee's 
R. ii. 5. 101.) 

An inventory refused to the widow of a 
legatee, where the testator has no effects at 
the time of his death, he having during his 
life conveyed all his personal estate by a 
bill of sale, in consideration of a debt. — 
(Leighton v, Leighton. Lee's R, ii. p. 356.) 
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I.-^WttO ENTITLED TO SUB FOB DIVORCE^ BY 

REASON OF. 

1. Personally. 

All penonB (ox. gr. Jews) wbo stand in 
Ifae relation of bnsband and wife, in any way 
that tho law allows^ kave a olaim to relief 
on the violation of any matrimonial duty. — 
(D'Aguilar v. D'Aguilar. Hagg. R. i. p. 
773, Supplement) 

2. By others. 

Committee of a lunatic competenj to in- 
stitate a suit of divorce, bv reason of adul- 
tery of the wife, on behalf of the lunatic— 
(Parnell v. Pamell. Hagg. C. R. ii. p. 169. 
-Ibid. PhiU. R. U. p. 16$!) 

IL— Naturb and principlbs of the bvidbncb, 

IN SUITS FOR. 

1. Of the Fact of Adultery emnmitted. 

l)irect evidence of the fact of adultery is 
not required, as it would render relief almost 
impracticable ; but there must be such proxi- 
mate circumstances proved, as by former 
decisions, or on their own nature and ten- 
dency, satisfy the legal conviction of the 
Coart, that the criminal act has been com- 
mitted. The Court will look with great 
satisfaction to the authority of established 
precedents ; but where these fail, its must 
find its way, as well as it can, by its own 
reasoning on the particular circumstances 
of the case.— (By Sir William Scott, in Wil- 
iiams V. Williams. Hagg C. R. i. p. 299, &c. 

It is a fundamental rule, that it is not ne- 
cessary to prove the direct fact of adultery. 
In every case almost the fact is inferred from 
circnmstances that lead to it by fair infer- 
ence as a necessary conclusion ; and unless 
this were the case, and unless this were so 
held, no protection whatever could be given 
to marital rights. 

What are the circumstances which lead to 
snch a conclusion cannot be laid down uni- 
versally, though many of them of a more 
obvious nature, auid of more frequent occur- 
rence, are to be found in the ancient books : 



at the same time it is impossible to indicate 
them universally ; because they may be in- 
finitely diversified by the situation and cha- 
racter of the parties, by the state of general 
manners, and by many other incidental cir- 
oumstances apparently slight and delicate 
in themselves, but which may have most im- 
portant bearings in decisions on the par- 
ticular case. 

The only general rule that can be laid 
down on the subject is, that the circum- 
stances must be such as would lead the 
guarded discretion of a reasonable and just 
man to the conclusion : for it is not to lead 
a rash and intemperate judgment, moving on 
appearances, that are equally capable of two 
interpretations, — ^neither is it to be matter of 
artificial reasoning, judging upon such 
things differently &om what would strike 
the careful and cautious consideration of a 
discreet man. 

The facts are not of a technical nature ; 
they are facts determinable upon common 
grounds of reason ; and Courts of Justice 
would wander very much from their proper 
office of giving protection to the rights of 
mankind, if they let themselves loose to sub- 
tilties, and remote and artificial reasonings, 
upon such subjects. Upon such subjects the 
rational, and the leg^l, interpretation must 
be the same.~^By Sir William Scott, in Lo- 
venden v. Lovenden. Hagg. C. R. ii. p. 2. 3.) 

3. Remoteness of Facts — what Court will 
require in respect of 

The remoteness oLfacts deposed to ac- 
counts for the witnesses relating them with 
less precision and distinctness. All that the 
Court can require is to be satisfied that the 
evidence is substantially true. — (D'Agullar 
v.D'Aguilar. Hagg. R.i. p. 779, Supplement.). 

t 

3. Of time and place of Fact of 

It is not necessary to prove the fact of 
adultery in time and place. Circumstanoes 
need not be so specially proved, as to pro- 
duce the conclusion that the fact of adultery 
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was committed at that particular hoar, or in 
that particular room ; general cohabitation 
has heen deemed sufficient. Parties living 
together for months and years, and hoping 
by that means to insult the feelings of a 
husband, and to elude the justice of the tri- 
bunals which have to decide on such matters, 
have by such contrivances supposed they 
were sufficiently protected ; but the Courto 
of Justice have held, that that is an evasion 
which was perfectly insufficient for such a 
purpose, and the parties have been con- 
cluded by general cohabitation. This has 
been laid down repeatedly, and acted upon, 
in cases, such as Cadogan v. Cadogan, Rut- 
ton V. Rutton ; and other cases have been 
confirmed by <he Court of Delegates, and is 
the established principle of this Court. — 
(By Sir William Scott, in Lovendenv. Loven- 
den. Hagg. C. R. ii. p. 345.) 

It is not necessary to prove the fact of 
adultery, at any certain time, or place, modo 
etformij loco et tempore. It will be sufficient, 
if the Court can infer the conclusion, as it 
has often done, between persons living in 
the same house, though not seen in the same 
bed, or in any equivocal situation. To pre- 
vent, however, the probability of being mis- 
led by equivocal appearances, the Court will 
always travel to this conclusion with every 
necessary caution ; whilst on the other hand 
it will be careful nof to suffer the object of 
the law to be eluded, by any combination of 
parties, to keep without the reach of direct 
and positive proof. — (BySirWilliam Scott, in 
Burgess v. Burgess. Hagg.C.R. ii.p.226,&c.) 

The Court cannot separate on improper 
conduct short of actual adultery. The law 
does not require direct evidence of the very 
act committed at a specific time and place, 
but the Court must be satisfied that actual 
adultery "has been conmiitted. — (Hamerton 
V. Hamerton. Hagg. R. ii. p. 14. — Rix v. 
Rix. Hagg. R. iii. p. 74.) 

4. How the Court must weigh the Evidence. 
In examining evidence and proofs, the 

Court must not take the charges insulated 
and detached, but the whole together, and 
must consider what has been the admitted 
conduct of the party under similar circum- 
stances. — (Durant v. Durant. Hagg. R. i. 
p. 748, Supplement.) 

5. How the Court mtut weigh -Evidenee 
extracted by Cross-examination simply. 

Evidence extracted upon cross-examina- 
tion (in order to shew condonation, compen- 
satio criminum, or to discredit one adveise 
witness against an other) if relied on as the 
sole ground of defence, has far slighter effect 
than when a defensive, recriminatory, or 
exceptive plea, is given in and examined 
to.— (Durant v. Durant Hagg. R. i. p. 747, 
Supplement.) 

6. Of Friends y DependentSy and Servants 
deposing to Facts of— how Court will weigh. 

. To domestic conduct, friends, dependents^ 



and servants, can alone speak ; they must 
have some bias, and the Court must receive 
their evidence with some drawbacks. — 
(D'Aguilar v. D'Aguilar. Hagg. R. i. p. 
782,* Supplement.) 

7. Evidence of which Wife may avail herse^. 
The husband must prove his case, so that 

his own evidence shall not create a bar, by 
reason of connivance, or compensatio crimi- 
num — for of such evidence tne wife is en- 
titled to the full benefit — (Timmings v. Tim- 
ings. Hagg. R. iii. p. 77.) 

8. How Witnesses should be required to speak. 

They should be required to answer to their 
belief or impression, as to whether adultery 
has been committed or not, though the Court 
cannot rely on such opinion. — (Crewe v. 
Crewe. Hagg. R. iii. p. 128.) 

III. — ^Proofs necessary in suits for. 

1. General Rules. 

. There can bd no adultery^ if there is no 
marriage ; and it is always held here and at 
common law, that the first point to be proved 
is the marriage, which the other party may 
contest, and if he does not, the form of the 
sentence in such cases pronounces that there 
has been a true and lawful marriage, as well 
as a violation of it— (By Sir William Scott, 
in Guest v. Shipley. Hag^. C. R. ii. p. 322. — 
Mayhew v. Mayhew. PhiU. R. ii. p. 11.) 

The Court cannot separate on improper 
conduct short of adultery. The law does 
not require direct evidence of the veiy fact 
committed at a specific time and place ; but 
the Court must be satisfied that actual adul- 
tery has taken place.— (Hamerton v. Hamer- 
ton. Hagg. R. ii. p. 14.) 

The proof should be strict, satisfactory, 
and conclusive. — (Rix v. Rix. Hagg. R. iii. 
p. 74.) 

In cases of this nature, it is incumbent on 
the husband to make such strict proof of tlie 
fact charged, as shall not involve himself 
or create a legal bar; for if, by evidence 
which he brings to establish adultery, he at 
the same time involves and implicates him- 
self, the wife has the full benefit of this 
evidence ; nor can he avail himself of a case, 
in which he does not appear with clean 
hands. — (Timmings v. Timmings. Hagg. 
R. iii. p. 77.) 

2. Identity of Parties. 

The rule which has been laid down on 
this point is solid, and very necessary to be 
carefully observed. That the identity is to 
be proved, not merely by acknowledgment to 
the officer, and by the appearance of the party 
in the cause, but by extrinsic evidence. — 
(By Sir William Scott, in Williams v. 
Williams. Hagg. C. R. i. p. dOd.) 

3. Number of Winesses necessary. 

Proof by two witnesses to distinet facts is 
held sufficient to found sentence of divorce 
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by reason of adultery. — (Crompton «. Butler. 
Hagg. C. R. i. p- 462.) 

IV. — ^Inferences, whence mat be inferred. 

1. From general Conduct. 

For facts of general conduct, whereby th6 
parties has raised a **stupicio vioUnta" of 
adaltery committed. — (See Hagg. C. R. 11. 
p. 7, 8, 9, 16, 17; Hagg. C. R. ii. p. 227-8, &c.) 

In order to infer adaltery from general 
conduct alone, it seems necessary that a 
**9U4picio violenta** should be created. — 
(Sanchez.) 

Staments of general, loose, and unduly 
familiar conduct, are sufficient to establish a 
high and undue degree of familiarity between 
parties. Isolated and detached facts may 
lead to a conclusion of crime : for, the proper 
way to consider this sort of eridence, is not 
to take them separately but in conjunction ; 
they mutually interpret each other: their 
constant repetition gives them a determinate 
character, and such habits, when continued . 
in public, lead to the inference, that the 
parties would go greater lengths if oppor- 
tunities of privacy occurred. Such gross, 
indecorous, and improper familiarities, with 
opportunities of privacy, advance to the 
footing of proximate acts ; and if the privacy 
shewn be frequent, the Court will infer the 
commission of the crime. — (By Sir William 
Scott, in Burgess v. Burgess. Hagg. C. R. 
ii. p. 228.) 

When the criminal disposition of a man 
has been satisfactorily proved, and also that 
the conduct of the female, with whom he 
is charged in adultery, was very different on 
former occasions, when she resisted his 
attacks: these parties having been disco- 
vered afterwards in a bed-chamber, and in 
a state and condition such as to authorise 
the Court to draw the inference of the fact 
of adultery having been committed, (and 
she not remonstrating) the Court will so con- 
clude.— (By Sir William Scott, in Soilleaux 
». Soilleaux. Hagg. C. R. i. p. 376.) 

2. From Presumptions, 

{a) Doctrine of, in respect of. 
Where a criminal fact is ascertained, pre- 
sumptive proof may then be taken to shew 
who did it ; to fix the criminal, having then 
an actual corpus delicti; but to take pre- 
sumptions in order to swell an equivocal 
fact— a fact that is absolutely ambiguous in 
Its own nature, into a criminal act — is a mode 
of proceeding of a very different nature, and 
would be an entire misapplication of the 
doctrine of presumptions.---(By Sir William 
Scott, in Evans v. Evans. Hagg. C. R. i. 
p. 105.) 

(h) How rebutted, 

If a deed of separation be so worded as 
^My to found a presumption, that it might 
(so intended) go to sanction even adaltery 
committed by &e mfe, living apart from the 



husband ^nder that deed — ^that presumption 
must be rebutted by evidence, to entitle the 
husband to a sentence of divorce, as by rea- 
son of such adultery committed by the wife. 
—(Barker v. Barker. Add. R. ii. p. 286.) 

(c) As to Criminal Connection, when once 
shown to have existed. 

Where criminal connection is once shewn, 
its continuance is presumed, where the par- 
ties live under the same roof.— (Turton v. 
Turton. Hagg. R. ill. p. 350.) 

(jd) From Proximate Facts, 

Are facts from which the legal conclusion 
of adultery is immediately deducible. 

The rule is that there must be such proxi- 
mate circumstances proved, as by former 
decisions, or, on their own nature and ten- 
dency, satisfy the legal conviction of the 
Court, that the criminal act has been com- 
mitted.-~(By Sir William Scott, in Williams 
V. Williams. Hagg. C. R. i. p. 299, &c.) 

(e) Who must draw Inferences ; and how 
authorized to do so, from the Proximate 
Acts proved. 

The Court respresenting the law, draws 
that inference which the proximate acts un- 
avoidably lead to ; if witnesses hesitated 
and paused about drawing that conclusion, 
the Court would not be in any degree li- 
mited by their hesitation on that subject. — 
(By Sir William Scott, in Elwes v. Elwes. 
Hagg. C. R. i. p. 278.) • 

It is the business of the witnesses to relate 
facts, and not to draw inferences : that is 
the business of the Court ; and it would be 
a monstrous proposition indeed, to assert that 
the merits of a case of this nature are to 
depend not upon the narrative, but upon the 
logic of the witnesses. If a witness stops 
short, and declines or omits to sj^te his 
belief of the ultimate consummation of the 
act, it is very true the Court is put on its 
guard to see whether there is any ground 
for a scepticism of that nature ; but if the 
Court sees that the facts are of such a nature 
as will justifiably and almost necessarily lead 
to the conclusion ; the scepticism of the wit- 
ness, if it really exists, signifies nothing. — 
(By Sir William Scott, in Elwes v. Elwes. 
Hagg. C. R. i. p. 278.) 

(f) From Cohabitation of the Parties 
charged with — and Birth of Child, 

General cohabitation has been deemed 
enough. This has been laid down repeatedly 
in such cases as Cadogan v. Cadogan ; Rut- 
ton V, Rutton ; and other cases have been 
confirmed by the Delegates, and is the es- 
tablished principle of the Court.— (By Sir 
William Scott, in Lovenden v, Lovenden. 
Hagg. C. R. ii. p. 4.) 

In the Court of Delegates it has been held, 
that general cohabitation excluded the ne- 
cessity of proof of particular facts. — (Cado- 
gan V. Cadogan^ in Note. Hagg. C. R. ii. 
p. 6; &c.) 
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There may be imprudence of diiferent 
kindi and deg^rees, and there are degrees of 
impradence, from which a Court of Justice 
will infer guilt Here are yisits which are 
described by the confidential servant of ^e 
Jady as made in such a manner that did not 
deceive her. At Farnham, near Bury, the 
same witness said^ " he (the adulterer) had 
a bed in the house constantly for three quar- 
ters of a year. For a long time, wherever 
she is, he is there also ; and there is one 
consideration, which extends over the whole 
history, which is, that here is a young woman, 
separated from her husband, and a young 
officer constantly living together. They are 
living in the same house, though under the 
bare appearance of separate beds. What is 
this state of cohabitation ? I am not afraid 
to say that separation might justly follow 
from this alone, and that this might be the 
legal proof from which the Ck>urt would pre-* 
sume guilt ; for Courts of Justice must not 
be doped. They will judge of facts, as other 
men of discernment, exercising a sober and 
a sound judgment, on circumstances that are 
duly proved before them. That a young 
woman, estranged from her husband, and a 
young officer, should be living together for 
months, and at different places, though under 
the flimsy disguise of separate oeds, and that 
Courts of Justice should not put upon such 
intimacy, the construction, which every body 
else would put upon it, would be monstrous. 

What would be the condition of husbands, 
under such restraint, on legal conclusion ? 
It does not, however, depend merely on the 
reason of the thing ; it is the doctrine acted 
upon by the Court of Arches ; and in the 
Court of Deleg^ates, in the case of Rutton v. 
Rutton, in which there were separate bedsi 
and scarcely any proof of a fact of adultery ; 
also, in the case of liord and Ladv Cadogan, 
in which there were separate beds; and 
in Dennis v. Dennis; in all of which the 
same doctrine was referred to. These are 
authorities which sufficiently support that 
position, if it were necessary to act upon it.. 
— (By Sir William Scott^ in Chambers v. 
Chambers. Hagg. C. R. i. p. 444, &c.) 

If adultery, continued for many years, at* 
tended with pregnancy, and birth of a child, 
during the husband's absence from Great 
Britain, be pleaded, it is useless to prove 
more than a few facts — ^such as the birth of 
a child, identity, and non access. — (By Sir 
Willtam Scott, m Richardson v. Richardson. 
Hagg. R. i. p. 6.) 

A long adulterous intercourse, and coha- 
bitation, the birth, maintenance, and ac- 
knowledgment of a child, are pleadable, if 
there is nothing that necessarily affects the 
wife with the knowledge thereof . — (D'Agui- 
lar V, D'Aguilar. Hagg. R. i. p. 777, Sup- 
plement.) 

Where the husband's adultery is to be 
proved by pregnancy, and acknowledgment 
of children, it is not necessary to plead par- 



ticular acts. — (Durant t^. Dnrant. Hagg. R. 
i. p. 746, Supplement.) 

(y) JFritm going te a BrotheL 

The circumstance of a woman going to a 
brothel with a man, furnishes conclusi?e 
proof of adultery.-— (Eliot v. Eliot, in Wil- 
liams V. Williams. Hagg. C R. i. p. 302.) 

It would be almost impossible for a woman 
to go to such a place but for a criminal 
purpose. — (Williams v. Williams. Hagg. 
C. R. L p. 303.) 

The act of going to a house of ill-fame is 
characterized by our old saying, that people 
do not go there to say their ^^ pater noster:" 
that it is impossible they can have gone there 
for any but improper purposes ; and that is 
universally held a proof of adultery. — Loven- 
den v. Lovenden. Hagg. C. R. ii. p. 24.) 

Semble — Going to a brothel, and remain- 
ing alone for a considerable time in a room 
with a common prostitute, seems to be suffi- 
cient evidence from which to infer adultery. 
— (Astley V. Astley. Hagg. R. i. p. 719, 
Supplement.) 

A married man going to a brothel, know- 
ing it to be a house of that description, raises 
a suspicion of adultery, necessary to be re- 
butted by the very best evidence.— (Astley 
9. Astley. Hagg. R. i. p. 720, Supplement.) 

When the charge is of keeping certain 
specific houses to which husband took divers 
loose women, specification of places suffi- 
cient withoutspecification of time. — (D'Agui- 
lar V. D'Aguilar. Hagg. R. i. p. 777, Supple- 
ment, in Note.) 

(A) From Venereal Disease. 

Tenereal disease, long after marriage, is 
primA facie evidence of adultery. — (Durant 
V. Dnrant. Hagg. R. i. p. 767, Supplement.) 

The husband's attempts, when affectea 
with venereal disease, to force his wife to 
his bed, is of a mixed nature, partly cruelty, 
and partly evidence of adultery, and would 
remove condonation of either.---(Durant v, 
Durant. Hagg. R. i. p. 767, Supplement.) 

(t) From Visiting at tie Private Lodgings 
of a Man. 

The circumstance of a married woman 
visiting at a man^s house, combined with 
other circumstances, have been held sufficient 
for the Court to conclude, that adultery has 
been committed. (Ricketts v. Taylor.) In 
that case, the windows were shut, and there 
were lettera which could not be otherwise 
explained ; though the Court might be 
inauced to think, that the visits of a married 
woman to a man's lodgings were highly im- 
proper, it must recollect Uiat more is neces- 
sary ; and that the Court must be convinced, 
in its legal judgment, that the woman has 
transgressed not only tbe bounds of delicacy, 
but also of duty.->(By Sir William Scott, in 
Williams r. Williams. Hagg. C. R. i, p. 
308.) 
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(k) Ffwm iMUr* of the AduUereu to her 
Paramour, 
The style of them leaTing no doubt of 
gross familiarity and indnlgence, and of 
proposals for fatnre intrigne, they may be 
admitted as proof of adnltery. — (Loyenden 
If, LoTenden, Hagg. C. R. ii. p. 21, 22, 28.) 

(I) From Letter9 of Paramour. 
Where no indecent familiarities, proxi* 
mate aet» oar personal freedom, except two 
kisses, and no circumstances inferring adul- 
tery are proved; letters from the alleged 
paramour found in the wife's possession, but 
not necessarily implying the commission of 
adultery, will not support a sentence of 
separation, by reason of her adultery. — 
(Hamerton v. Hamerton. Hagg. R. ii. p. 8.) 

(j9») Pram Ca^feuion hy the Adulteress of 
the Crime. 

Though confession generally ranks high, 
or, I should say, highest in the scale of evi- 
dence, for what is taken pro eonfesso is taken 
as indubitable truth. The plea of ** guilty,'' 
by the party accused, shuts out all further 
enquiry. ^* Habemui eonjitentem reum/^ is 
demonstration ; unless indirect motives can 
be assigned to it. (Hagg. C. R. ii. p. 315.) 
Yet it is a species of evidence, which, though 
not inadmissible, is to be regarded with 
great distrust. There is a Canon particularly 
pointed against it, (Canon, 105) which says, 
'* Nepmriium eonfessumi^fides habeaturf* and 
though it is evijfenoe which is not absolutely 
excluded, but is received in conjunction with 
other circumstances ; yet it is, on all occa- 
sions, to be most accurately weighed. — 
{By Sir William Scott, in Williams v. 
WilUams. Hagg. C. R. i. p. 304.) 

Confession, when free from all taint of 
collusion, when confirmed by circumstances 
and conduct, ranks among the highest spe- 
cies of evidence. It has been so held on 
different occasions. It was most truly stated 
by Lord StoweU, in Hagg. C. R. ii. p. 315, 
that the Court was inclined to view confes- 
sion, when not affected by collusion, as evi- 
dence of the greatest importance ; and the 
grounds upon which the Court laid down 
this principle are too obvious to need an 
explanation,--(By the Court, in Harris «. 
Harris. Hagg. R, u. p. 409, &c.) 

But it cannot be admitted alone. — (Searle 
». Frice^ Hagg. C, R.ii. p. 189.— Mortimer 
V. Mortimer. Hagg* C. R. ii. p. 316.) 

Nor must it be ambigttous.--(Williams v. 
Williams. Hagg. C. R. i. p. 304.) 

It may be received when made under fear 
of death, though afterwards retracted.—* 
(Mortimer v. Mortimer.--Hagg. C. R. ii. p. 
315, &c.) 

It need not apply to time and place. If 
general, it will apply to all times and places, 
ai which it might appear probable,, in proof, 
that the f^ct might have taken place. — 
(Burgess v. Burgess. Hagg. C. R. ii. p. 227.) 



Where the wife is charged with adultery, 
her conduct and declarations, on a confession 
of guilt by the alleged ptnfieeps erimims 
being communicated to her, are admissible 
evidence on the behalf of the husband. — 
(Harris v. Harris, Hagg< R. ii. p. 407.) 

That confessions alone will not support a 
charge of adultery, though they would sup- 
port charges of a higher nature, such as 
treason, murder, &c. is the letter of the 
Canon, which guides the proceedings of this 
Court ; and such is the interpretation which 
it has received. A more rational doctrine 
perhaps is, that confession proved to the 
satisfaction of the Court to be perfectly free 
from all suspicion of a collusive purpose, 
might be sufficient to found a prayer for 
mere separation " a mensA et thoro,'* though 
not '' pro dirimendo matrinumii vineuio/' so 
as to enable a party to fly to other connec- 
tions.— <(By Sir William Scott, in Mortimer 
V. Mortimer. Hagg. C. R. ii. p. 316.) 

(ti) From Confession hy Paramour of the 
Crime. 

A partieeps criminis is a competent witness 
to prove the fact of adultery. — (Vide Hagg. 
C. R. i. p. 148, &c., and p. 376.) 

The declaration of a partieeps eriminis 
will be but weak evidence ; but in the case 
where criminal intention is fully proved, 
and nothing but the consent of the other 
party is wanting, the conduct of such a per- 
son is evidence of a most stringent kind, 
that the act which he was always attempting 
to accomplish has actually taken place. — 
(By Sir William Scott, in Soilleux v. Soil- 
leux. Hagg. C R. i. p. 376.) 

A confession by the partieeps eriminis, as 
connected with the act of the wife, has been 
admitted.~-(By Sir William Scott, in Bur- 
gess V. Burgess. Hagg. C. R. ii. p. 223.) 

A declaration of the paramour in the wife's 
absence, that she had committed adnltery, 
previous to the adultery charged in the libel, 
IS not admissible ; but a declaration in her 
presence, and confirmed by her, is ; and the 
Court cannot reject it on the ground of its 
reflecting on third parties, nor that it does 
not establish adultery previous to the charges 
in the libel. — (Croft v. Croft. Hagg. R. ii. 
p. 318.) 

V. — Matters pleadable in suits for divorce, 

BY REASON OF. 

1. As to the Libel. 
(a) Requisites and Particulars of. 

The libel must plead the conclusion of 
adultery, because, unless it is pleaded, non 
constat J that it may not be an action /or mere 
solicitation ofehastity ; but if the party does 
aver it, and he proves only proximate acts, 
he proves unquestionably the whole of his 
averment in the libel.--{By Sir William 
Scott, in Elwes v. Elwes. Hagg. C. R. i. 
p. 278.) 
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A libel pleading specific acts of adultery 
and cruelty can only be rejected, in toto, on 
one of two grounds : 1st, that the plea on the 
face of it shows a case impossible of proof; 
2nd, that it eyidefitly appears from the facts 
pleaded that the party complaining has bar- 
red himself. — (By Sir William Scott, in 
Durant v. Durant. Hagg. R. i. p. 765, &c., 
Supplement.) 

Fresh acts of adultery may be pleaded 
supplementarily ; and a sentence may be ch- 
ained on facts not existing at the commence- 
ment of the suit. In suits for adultery the 
party is not limited to the contents of the 
libel, but may plead fresh charges, and ob- 
tain a sentence on facts not existing at the 
commencement of the suit. — (Middleton v. 
Middleton, Hagg. R. ii. p. 136, &lc.. Sup- 
plement.) 

In matrimonial suits, the libel mustcontain 
all the facts that can by diligence be ascer- 
tained at the time, and, subsequently, new 
facts only — which are nearly conclusive of 
guilt— can be pleaded. — (Story v. Story. 
Hagg. R. iii. p. 738.) 

When parties are living separate, the 
commencement of the acquaintance with 
the alleged paramour, and of the suspicions 
of the person under whose care the wife 
was, should be set forth circumstantially. — 
(Croft V, Croft. Hagg. R. iii. p. 315.) 

Where the wife engaged in an improper 
communication with Uie paramour, was 
compelled to retire, the whole transaction 
may be pleaded. — (Croft v. Croft. Hagg. 
R. iii. p. 316.) 

The whole substantive case should be at 
once brought before the Court ; but where 
it is clearly shewn that the facts could not 
have been sooner pleaded, additional arti- 
cles may be given in.^Moorsom v, Moor- 
som. Hagg. R. iii. p. 97.) 

In considering the admissibility of pleas, 
the Court must be cautious not to exclude 
matter essential to a due decision, nor al- 
low proceedings to extend to an unnecessary 
length ; but if a serious doubt arise as to the 
ultimate effect of any averment, it should be 
admitted. — (Croft v. Croft. Hagg. R. iii. 
p. 311.) 

In a cause of divorce, articles to account 
for the husband's delay in instituting the 
suit are admissible, but need not be exa- 
mined to, unless the defence renders it ne- 
cessary to justify his conduct. If adultery, 
continued for many years, attended with 
pregnancy, and bir& of a child, during the 
husband's absence from Great Britain, be 
pleaded, it is useless to prove more than a 
few facts — such as the birth of the child, 
identity, and non-access. — (Richardson v. 
Richardson. Hagg. R. i. p. 6.) 

When the husband's adultery is to be 
proved b^r pregnancy and acknowledgment 
of children, it is not necessary to plead par- 
ticular acts. — (Durant v. Durant. Hagg. 
R. i. p. 746, Supplement) 



Where the charge is of keepin g certain spe- 
cific houses to which he took divers loose 
women, specification of place is sufficient 
without specification of time. A long adul- 
terous intercourse and cohabitation, the 
birth, maintenance, and acknowledgment of 
a child, are pleadable, if there is nothing 
that necessarily affects the wife with the 
knowledge thereof.— (D'Aguilar v. D'Agui- 
lar. Hagg. R. i. p. 777, Supplement.) 

Though the Court will not, on presump- 
tion, and in the absence of matter strongly 
inculpatory, impute connivance to the hus- 
band ; it will not debar him from pleading 
that which makes the history consistent and 
natural. — (Croft v. Croft. Hagg. R. iii. 
p. 312.) 

That the conduct of the wife during the 
absence of the husband was so indecorous as 
to induce a lady, with whom she resided, to 
recommend her removal to her mother is 
pleadable. — (Croft v. Croft. Hagg. R. iii. 
p. 313.) 

(b) Reformation of— -where Court will 
order. 

Where a libel pleads facts-^lst, to establish 
the adultery of the wife— 2nd, to shew that 
the husband had not forfeited his claim to 
relief, by misconduct — the Court directed 
parts to be reformed on the several grounds 
of too great minuteness, hearsay, and plead- 
ing the contents of a letter, not exhibited 
nor accounted for ; and admitted the rest. — 
(Croft V. Croft. Hagg. R. iii. p. 310.) 

2. Letters. 

Where a letter is pleaded to be in posses- 
sion of the adverse party, the contents may 
be set forth at length, leaving the other 
party, if she pleases, to produce the letter. — 
(Croft V. Croft. Hagg. R. iii. p. 317.) 

3. Verdicts. 

It is usual to plead verdicts when da- 
mages have been obtained against the adul- 
terer ; but it will be recollected that the 
introduction of verdicts was long resisted in 
these Courts ; and it is now perfectly under- 
stood that they are introduced merely as 
circumstances of evidence ; and that a party 
does not stand upon a higher footing in a 
case here agitated between different parties, 
and upon other evidence. Supposing an 
action was brought, and that there was a 
failure in that action, that is not a matter 
from which any thing can be drawn to the 
prejudice of the evidence which is adduced 
here.^By Sir William Scott, in Lovenden 
V. Lovenden. Hagg. C. R. ii. p. 51, &c., and 
Hagg. iii. p. 264, in Note.) 

4. Matters pleadable after Publication* • 

Facts of adultery newly come to the know- 
ledge of the Pj^y* miiy be pleaded after 
publication. — (Webb v. Webb. Hagg. R. i. 
p. 349.) 
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But such pleas muBt hb strictly watched ; 
thejr are opeii to suspicion, and care must be 
taken lest litigartts should avail themselyes 
of information fVom the evidence. — (Ibid, 
p. 350.) 

In suits for adultery the p^rty is not limited 
to the contents of the libel, but may plead 
fresh charges, and obtain a sentence on facts 
not existing at the commencement of the 
suit ; but publication is a bar to further 
pleading as of right.— ^Middleton v. Mid- 
dleton. Hagg. R. ii. p. 136, Supplement.) 

VI. — Matters pleadable in bar. 
1. Matter admissible. 

In considering the admissibility of pleas, 
the Cotirt must be cautious not to exclude 
matters essentisll to a diie decision, nor allovt^ 
proceedings to extend to an unnecessary 
length ; but if a serious doubt arise as to the 
ultimate effect of any averinent, it should be 
admitted. — (Croft v. Croft. Hagg. R. iii. 
p. 311.) 

2 Collusion, 

Collusion is an agreement between the 
parties, for one to commit or appear to com- 
mit, a fact of adultery, so as suffer the other 
to obtain a remedy at law, as for a real 
injury. The law permits no co-operation for 
such purpose, and refuses a remedy for 
adultery committed with such intent ; but it 
is not proof of collusioti, that, after the crime 
is committed, both parties are desirous of a 
separation. — (Crewe v, Crewe. Hagg. R. iii. 
p. 130.) 

A judgment by default against the para- 
mour, and no defence, on the part of the wife, 
are not proof of collusion.-— (Ibid. Hagg. 
R. iii. p. 133.) 

' Paiisive sufferance of adultery for a length 
of time inures td a waiver of legal remedy, 
but it is difficult of proof. — (Ibid. Hagg. 
R. iii. p. 133.) 

3. Connivance, — (See that title.) 

4. Condonation, — (See that title.) 

(5) Passive Sufferance, 

Passive consent is a sufficient bar; but 
there must be a consent, an acquiescence 
of his ^ill ; not mere negligence ; not too 
high a confidence, or a misplaced (5onfi- 
dence ; there must be evidence that he was 
passively concurrent ; that he saw the train 
laid for the corruption of his wife ; that he 
saw it vrith pleasure, and gave a degree of 
pstssive concurrence to it. — (Per Ld. Stowell, 
cited in llogers v, Rogers. Hagg. R. iii. 
p. 5©.) 

To estfi^blish connivance as a: bsir, it is not 
suiBcieiit thstf Ih^ mati did not act as a wise, 
ot ptcrdeht, or attentive matt, nor that he, 
in fact, contributed to his wife's guilt ; he 
Bhist be shewn intentiorutlly to contribate 
thereto : there must be intentional permission 



or corrupt facility. — (Moorsom v, Moorsonl. 
Hagg. R. iii. p. 105.) 

Passive connivance is as much a bar as 
active conspiracy; but there must be an 
intention tnat guilt should ensue. — (Ibid. 
Hagg. R. iii. p. 107.) 

The adultery of tne wife being proved ; 
but she having, tvlth her children, but with- 
out her husband, resided in a gentleman's 
house, (of which she was treated as the mis- 
tress, and where she wds delivered of three 
children,) without the husband's sufficiently 
ficcounting for his absence, or providing for 
her, or interfering with such residence, the 
Court dismissed her, on the ground that the 
husband by such conduct had consented to 
the connection and adultery. — (Michelsofa 
V. Michelson. Hagg. R. iii. p. 147.) 

6. Recrimination, — (See that title.) 

7. Acquiescence, 

A constant intercourse continued for four 
years between a wife and her paramour, not 
clandestine, but the common subject of con- 
versation among servants and friends, raises 
a grave suspicion of the husband's know- 
ledge and acquiescence. — (Crewe v, Crewe. 
Hagg. R. iii. p. 125.) 

On proof of the wife's adultery continued 
for four years, under circumstances which 
raised a strong suspicion that the husband 
could not have been ignorant, the Court, 
after much hesitation and difficulty, granted 
the sentence of separation, as it could not 
affect the husband with a direct knowledge 
of the adultery, and as three witnesses had 
positively sworn they believed the husband 
was ignorant. — (Crewe v, Crewe. Hagg. R. 
iii. p. 126.) 

The long duration of a criminal inter- 
course, and delay in applying to the Court, 
and the indirectness and want of stringency 
in the evidence, are strong presumptions 
against a preconcerted scheme to obtain a 
sentence by contrivance. — (Ibid. Hagg. R. 
iii. p. 132 ) 

8. Solicitation of Chastity, 

The criminal disposition of a man having 
been satisfactorily proved, and it having 
been alsoprovedthattheconduct of a female, 
whose chastity he had before solicited, was 
different on former occasions, when she had 
resisted them : if, after being discovered 
in an improper situation with this man, she 
ceases to complain, her silence and submis- 
sion furnish the strongest presumption, that 
his attempt has been more successful. — 
(Soilleaux v. Soilleaux. Hagg. C. R. i. 
p. 373.) 

Where the husband has failed in his en- 
deavours upon different females, but from 
no want of purpose or activity on his own 
part, but from an honest and powerful resist- 
ance on the other ; these instances furnish 
the conclusion, that where no such resist- 
ance vfdt^ to be apprehended, and where the 
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conquest, by such arguments, and solicita- 
tions, and bribes, and his bodily force, was 
to be obtained, the criminal act took place. 

If no such definitive presumption attached, 
it has been held that the general conduct of 
the husband, as shewn, has been quite suf- 
ficient to support a plea in bar, though not 
suflicient to support an original accusation 
of adultery. For it is a principle that runs 
through a variety of cases, that many things 
are good for the one purpose, though defi- 
cient for the other. — (Forster v, Forster. 
Hagg. C. R. i. p. 162, &c.) 

I have not heard a case stated, in which 
there being proof of adultery on the' part of 
the wife, the mere solicitation of chastity 
by the husband has been considered a bar. 
--(By Sir John Nicholl, Chettle v. Chettle. 
Phill. R. iii. p. 608.) 

9. Conduct of Wife during the Husband^s 
absence. 

Where it was so indecorous as to induce 
a lady, with whom she resided, to recom- 
mend her removal to her mother, such con- 
duct is pleadable.— (Croft v. Croft. Hagg. 
R. iii. p. 313.) 

10. Suspicions, 

Where parties are living separate, the 
commencement of the acquaintance with the 
alleged paramour, and of the suspicions of 
the person, under whose care the wife was, 
should beset forth circumstantially. — (Croft 
V, Croft. Hagg. R. iii. p. 316.) 

11. Clandestine Interviews, 

Where the wife, engaged in an improper 
communication with the paramour, was com- 
pelled to retire, the whole transaction may 
be pleaded.— (Croft v. Croft. Hagg. R. iii. 
p. 316.) 

12. Declarations of Paramour, 

A declaration of the paramour in the 
wife's absence, that she had committed adul- 
tery previous to the adultery charged in the 
libel, is not admissible ; but a declaration in 
her presence, and confirmed by her, is ; and 
the Court cannot reject it on the ground of 
its reflecting on third parties, nor that it does 
not establish adultery previous to the charges 
in the libel.--(Croft v. Croft. Hagg. R. iii. 
p. 316.) 

13. Undue Familiarities, 

(Bramwell v, Bramwell. Hagg. R. iii. p. 
618.) 

14. Undue Familiarities — Clandestine Com- 
munication — Concealed Correspondence, 

Sentence of separation by reason of adul- 
tery, and cruelty pronounced on proof of 
undue familiarities, clandestine communica- 
tion, with frequent opportunities of guilt, 
and concealed correspondence by letters 
denoting great ardour of passion^ if not 



allusions to actual guilt (but no credible 
proof of a fact of adultery) united with great 
violence of conduct and language, and an 
attempted blow. — (Bramwell v. Bramwell. 
Hagg. R. iii. p. 618.) 

15. What acts of Adultery are pleadable, 
and up to what time. 

Adultery committed by either party (hus- 
band or wife) at any time before sentence, will 
bar a sentence of separation, at the suit of 
the other party, or will compel the Court to 
dismiss both parties — adultery being mutually 
or reciprocally charged in the cause ; and 
Courts must permit either of such parties to 
plead adultery against the other in any stage 
of such a cause, whether before or after pub- 
lication, and how long soever this may have 
passed, or the cause may have been depend- 
ing, it being certified to have been pleaded 
within a reasonable time after coming to the 
proponent's knowledge. — (Brisco v, Brisco. 
Add. R. ii. p. 259.) 

Facts of adultery newly come to the 
knowledge of the party, may be pleaded 
after publication. — (Webb v, Webb. Hagg. 
R. i. p. 349.) 

^Mt publication is a bar to further pleading 
as of right. — Middl^ton v, Middleton. Hagg. 
R. ii. p. 137, Supplement.) 

16. Prior Marriage, 

Plea of prior marriage is a good ground 
for staying proceedings. The question of the 
former marriage must be determined before 
the question of adultery is gone into. — 
(Robins v. Sir William Wolseley. Lee's R. 
i. p. 616.) 

VII. — Matters not pleadable in bar. 

1 . Incontinence prior to Marriage. 

The wife's incontinence in her siifgle state 
not pleadable in the first instance by the 
husband, in a suit for separation ^' d, mensH 
et thoroi^ by reason of adultery against the 
wife. — (Perrin v, Perrin. Add. R. i. p. 1.) 

2. Negocitation in respect to Reconciliation. 

On a negociation between the husband and 
third parties, in the wife's absence, relative 
to his receiving her back ; that the husband 
declined as it did not appear that her con- 
duct had changed, is not pleadable when 
unnecessary to his justification.-— (Croft v. 
Croft. Hagg. R. iii. p. 314.) 

3. Inattention of Husband, 

On proof, either directly or presumptively, 
of the wife^s adultery, great inattention on 
the part of the husband will not bar him. 
To establish such a defence he must have 
been privy to her guilt, or have lead her into 
the crime. A Court of Justice, on a sus- 
picion of the husband's inattention, cannot 
suppose him accessary to the turpitude of 
his wife.— (Rix v. Rix, Hagg. R. iii. p. 
74-6.) 
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4, Indifference — lU-hehaviaur. 

Are not pleadable in answer to a charge of 
adultery. — (Moorsom v. Moorsom. Hagg. 
R. iii. p. 92.) 

6. Introductions improper — to immoral Cha" 
raetere. 

The introdaction of the wife to a female of 
loose character (the wife's guilt not being 
connected with such introduction) forms no 
bar to the husband's prayer for divorce for 
her adultery — (Harris v. Harris. Hagg. R. 
ii. p. 376.) 

6.— Tim^. 

Lapse of time alone is not a sufficient bar. 
(Ferrers v. Ferrers. Hagg, C. R. i. p. 134.) 

The first thing which tiie court looks to 
when a charge of adultery is preferred, is 
the date of the charge, relatively to the date 
of the criminal act charged, and known by 
the party ; because if the interval be very 
long between the date and knowledge of the 
fact, and the exhibition of them to this court, 
it will be indisposed to relieve a party, who 
appears to have slumbered in sufficient com- 
fort over them ; and it will be inclined to 
infer, either an insincerity in the complaint, 
or an acquiescence in the injury, whether 
real or supposed, or a condonation of it. It 
therefore demands a full and satisfactory 
explanation of this delay, in order to take it 
out of the reach of such interpretations. — 
(Mortimer v. Mortimer. Hagg. C. R. ii. p. 
313.) 

Forbearance in bringing the suit may not 
only be excusable but meritorious, in hopes 
of reconciliation ; and there is a g^eat dif- 
ference between the husband and wife in 
this point. The husband may by his autho- 
rity conunand the adherence and obedience 
of the wife ; whereas the woman in case of 
elopement and criminality of the husband, 
must adopt some other mode than that of 
compulsion. — (Ferrers v. Ferrers. Hagg. 
C. R. i. p. 133.) 

Though a husband is bound to take 
prompt notice of the infidelity of his wife, 
and is liable to have his neglect of so doing 
urged against him, when afterwards seeking 
his legal remedy ; yet this doctrine is not to 
he pressed against a wife, unless in very 
particular cases. 

Even in the case of a husband, it is not 
invariably expected that he should shew the 
time, when the charge first came to his 
knowledge. It might be prudent and expe- 
dient for the success of his suit, that he 
should do so, but it is not absolutely neces- 
sary—something must be allowed to conve- 
nience.— (Kirkwall V. Kirkwall. Hagg. C. 
R. ii. p. 279.) 

There is no limitation of time ; there is 
none imposed by statute, or by any rule 
which the court has laid down for itself. It 
is not in its power to refuse relief on that 
account. — (Ferrers v, Ferrers. Hagg. C. R. 
»■ p. 136, in Note.) 



Mere time is no bar in case of a woman. 
— (Durant v. Durant. Hagg. R. i. p. 766.) 

7. — Separation, 

Separation by articles or agreement has 
never been considered a bar to a suit of this 
kind.— (Nash v. Nash. Hagg. C. R. i. p. 
142.) 

Separation is not considered by the Eccle- 
siastical Court as a bar to divorce for adul- 
tery, either previous or subsequent to the 
act alleged. But in cases of voluntary 
separation, it would be more unreasonable, 
that the wife should be at liberty to impose 
a spurious issue on the husband. — (Ibid. 
Hagg. C. R. i. p. 142, in Note.) 

If a deed of separation be so worded as 
rightly to found a presumption that it might 
(so intended) go to sanction even adultery 
conmiitted by the wife, living apart from her 
husband under that deed, — that presumption 
must be rebutted by evidence, to entitle the 
husband to a sentence of divorce, as by rea- 
son of such adultery committed by the wife. 
—(Barker v. Barker. Add. R. ii. p. 285.) 

Entering into a voluntary deed of separa- 
tion, and bringing an action on that deed, 
do not bar a wife from proceeding for a di- 
vorce in the Spiritual Court, nor bear unfa- 
vourably on her case. — (Durant v, Durant. 
Hagg. R. i. p. 760.) 

A deed of separation upon mutual agree- 
ment, on account of unhappy difi'erences, 
though containing a covenant not to bring a 
suit for restitution of conjugal rights, is no 
bar to such a suit. — (Westmeath v, West- 
meath. Hagg. R. ii. p. 115. supplement.) 

8. — Unkindness. 

If the course of unkindness were such as 
the law would notice, the remedy is not 
the committal of (adultery), but an applica- 
tion to this Court for the protection of a 
separation by reason of cruelty : and if the 
illtreatment is not of that gross kind, against 
which the law would relieve in this form, 
still she is not to find her remedy in the con- 
tamination of her own mind and person, 
but in the purity of her own conduct, and 
in a dignified submission to an undeserved 
affliction. At the same time, though such 
a plea has no absolute effect, it has a very 
proper relative eff'ect, where infidelity, on 
the part of the husband, is likewise charged ; 
because it adds greatly to the probability 
that such a charge is well founded, if it ap- 
pears that his aff'ections were visibly es- 
tranged A'om his wife, and therefore more 
likely to be diverted to other less worthy 
objects. — (Forster r. Forster. Hagg. C. R. 
i. p. 146.) 

9. — Cruelty, 

A wife cannot plead cruelty as a bar to 
divorce, for her violation of the marriage 
bed.— (Chambers v. Chambers. Hagg. C. 
R. i. p. 452.) 
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Cruelty i$ not pleadable in answer to a 
charge of adaltery, nor relevant to a plea of 
connivance. — (Moorsom v, Moorsom. Hagg. 
R. iii. p. 92.) 

(See title i^ruelty,) 

10. Desertion, 

To say that the Court is to grant separa- 
tion, because the husband has thought fit to 
separate himself, would be to confirm de- 
sertion, and gratify the deserter; and the 
Court would then become the perpetual 
instrument of these voluntary and illegal 
separations. 

I can never, therefore, make desertion ^ 
ground of separation; though, in conjunc- 
tion with acts of cruelty, it frequently is. — 
(By Sir William Scott, in Evans v. Evans. 
Hagg. C. R. i. p. 120.) 

The mere desertion of a wife by the hus- 
band, though a malicious desertion, will not 
bar a sentence of divorce, at the suit of the 
husband, on proof of adultery committed 
by the wife. The long absence of the hus- 
band from, held not to be a desertion of, the 
wife in the particular case. — (Sullivan v, 
Sullivan. Add. R. ii. p. 299.) 

11. Nort'Consummation, 

The absence of consummation of marriage 
no bar to a divorce, by reason of adultery. 
—(Patrick v. Patrick. Phill. R. iii. p. 496.) 

VIII. — Conduct which will bar proceed- 
ings, ET CONTRA, BY HUSBAND. 

There being no legal distinction between 
a delinquency of the husband committed 
before or after ar wife's infidelity, in its com- 
plete efiiciency as a bar to a claim of legal 
separation, divorce may be barred by a com-- 
pensatio criminis committed even after the 
adultery of the defendant. — (Proctor v. Proc- 
tor. Hagg. C. R. ii. p. 292.) 

In a suit for a separation, it mensd et thoro, 
the wife's adultery being fully established, 
but she having, on a recriminatory allega- 
tion, proved facts antecedent to her adultery, 
from which the Court necessarily presumed 
the husband's adultery, this amounts to a 
compensatio criminum, and the wife is enti- 
tled to be dismissed. — (Astley v, Astley. 
Hagg. R. i. p. 714.) 

In a suit for a separation, it mensA et thoroy 
by reason of the wife's adultery, she having, 
in a plea of recrimination or compensatio cri- 
minum, proved a long series of misconduct, 
(adultery, solicitation of the servant's chas- 
tity, and venereal disease communicated to 
her,) for which she separated from him long 
prior to the adultery committed by her, is 
entitled to her dismissal ; nor will a return 
to live in the same house, after a former se- 
paration, on account of the husband's adul- 
tery, operate as a condonation so as to ex- 
tinguish her right to set up his guilt as a bar 
to his prayer. — (Beeby t?. Beeby. Hagg. R. 
i. p. 789.) 



The wife's adultery being proved, and a 
similar charge against the husband failing, 
his relief is not barred by a slight want of 
caution on his part. — (Harris v. Harris, 
Hagg. R. ii. p. 511.) 

A single act of adultery is sufficient to bar 
the husband's remedy. — (Astley v. Astley. 
Haffg. R. i. p. 7^.) 

The husband having proved the wife's 
adulterous connection with one individual, 
five years after separation, of which con- 
nection two children were born, the Court 
held, that the husband's knowledge of, and 
consent to, gross indelicacies, or even adul- 
tery, with three other persons, during coha- 
bitation, would not bar him. — (Hodges v. 
Hodges. Hagg. R. iii. p. 118.) 

IX. — Conduct which husband may adopt, 

IN ORDER TO DISCOVER THE WIFE's ADULTERY. 

See "Procuration of adultery by the hus- 
band,'' in title Recrimination. 

X. — Order of proceeding, where nullity 

OF MARRIAGE IS CHARGED IN SUIT F0& ADUL- 
TERY. 

Nullity of marriage being asserted in 
answer to a libel, charging adultery, the 
question of nullity must be first disposed of. 
--(Mayhew v, Mayhew. Phill. R. ii. p. 11.) 

XI. — PeLAY in instituting PROCEEDINGS FOR 
ADULTERY — ^THE EFFECT OF. 

Courts of common law do not afford any 
conclusive rule, which should bind this 
Court in a question of this kind. Lapse of 
time alone is not a sufficient bar. I will not 
(says Lord Stowell) lay it down as a rule, 
that a woman, not bringing her complaint 
immediately on the discovery, shall be after- 
wards barred from laying her case before 
the Court. — (Ferrers v. Ferrers. Hagg. C. 
R. i. p. 133, 4, 6.) 

Where the delay to institute proceedings 
had been great, so as to produce the pre- 
sumption of condonation by the wife, a ma- 
trimonial suit was dismissed on account of 
such delay .—(Walker v. Walker. Phill. R. 
ii. p. 153.) 

Where delay in instituting proceedings 
has taken place, it must be accounted for. — 
(Best t>. Best.— Phill. R. ii. p. 161.) 

To do so, affidavit of husband admitted. 
—(Ibid. Phill. R. ii. p. 172.) 

Semhle. Mere lapse of time is not suffi- 
cient to bar the wife's remedy. — (Durant «• 
Durant. Hagg. R. i. p. 740, in Note.) 

Mere time is no bar in the case of a women. 
—(Ibid. p. 766.) 

Passive connivance or toleration, arising 
from thehus band's insensibility to his owu 
dishonour, or unwillingness to seek redress, is 
a bar to relief ; if there be proved a long 
course of criminal conduct, of which he was, 
or of which he must be presumed to be, cog- 
nizant.; he may wait £or adequate proof, but 
no longer. — (Crewe t?. Crewe. Hagg. R. iii. 
p. 131.) 
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XII. — Depositions. 

Of the Parties principal. 

Although the Judge must decide accord- 
ing to the proofs before him, secuitdum alU" 
qata etyrohata ; and although in all questions- 
involving either th^ dissolution of marriage 
or separation, h metuA et thoro, no credit 
whatever should be given to statements, 
upon oath, either of the wife or of the hus- 
band ; an affidavit bj the husband to account 
for delay in instituting proceedings has been 
admitted. — (Best v. Best. Phill. R. ii. p. 
172) 

XIIL — ^Where Court will not delay 

HEARING. 

After publication, in a suit for separation 
for the husband's adultery, the Court will 
not, in the first instance, delay the hearing 
in order that the wife may counterplead her 
letters annexed to the husband's interroga- 
tories, from which connivance, or a par 
delictum^ is to be inferred ; but sembU that it 
will not ultimately allow her to be barrel by 
reason of such letters without affording her 
an opportunity of explaining them. — (Tur- 
ton V. Turton, Hagg. R. iii. p. 343.) 

XIV. — ^Where Court will rescind the 

Conclusion. 

Whei^e DO indecent familiarity, proximate 
act, or personal freedom, (except two kisses,) 
and no circumstances inferring adultery are 
proved ; letters from the alleged paramour 
(bund in the wife's possession, but not ne- 
cessarily implying the commission of adul- 
tery, will not support a sentence of separa- 
tion by reason of her adultery ; but if the 
evidence raises a suspicion that an adul- 
terous intercourse is carrying on between 
the parties accused, the Court may, upon 
affidavits, rescind the conclusion, and allow 
Uie husband to give in an allegation. — 
(Hamerton v. Hamerton. Hagg. R. ii. p. 8.) 

In a suit for the wife's adultery the con- 
clusion of the cause may be rescinded ge- 
nerally, if the Court is of opinion, after 
argument, that adultery is not sufficiently 
proved.-^Donellar v. Donellar. 0agg. R. 
ii. p. 144. Supplement.) 

Where the evidence did not amount to 
judicial proof of the wife's adultery, but her 
conduct had been so culpable as to raise a 
strong suspicion of criminality and induce 
the Court to rescind the conclusion to admit 
fresh evidence, proof during the progress of 
the suit that the alleged particeps criminis 
had frequently visited her alone, and re- 
mained late at night, will, coupled with 
other evidence (former), found sentence of 
separation. — (Hamerton v. Hamerton. Hagg. 
R. iii. p. 1.) 

Oil a suggestion that a charge of coUjusion 
and connivance raised in argument on his 
own evidence was a surprise on the husband, 
there being no counter plea nor interrogato- 



ries, the Court refused to rescind the conclu- 
sion in order that letters might be pleaded, 
holding that the husband was bound to guard 
himself originally against such suggestions. 
— (Crewe v, Crewe. Hagg. R. iii. p. 123.) 

XV. — Acts of — how revivep. 
Fresh acts of adultery will revive adul- 
tery. — (Worsley v. Wprsley. Lee's R. ii. p. 
672.) 

XVI. — What acts will bar sentence for 
divorce by reason of adultery — ^after 

PROOF OF. 

On proof of adultery sentence may be 
barred : — 1st, by eompensatio crixfiiniM ; 2nd, 
by condonation ; 3rd, by active procurement 
or passive toleration, and possibly by other 
conduct. — (Crewe v. Crewe. Hagg. R. iii. 
p. 129.) 

Adultery committed by either party (hus- 
band or wife), at any time before sentence, 
will bar a sentence of separation, at the suit 
of the other party ; or will compel the Court 
to dismiss both parties, adultery being mu- 
tually or reciprocally charged in the cause : 
and Courts must permit either of such parties 
to plead adultery against the other, m any 
stage of such cause, whether before or after 
publication, and how long soever this may 
have passed, or the cause may have been 
depending, it being certified to have been 
pleaded within a reasonable time after com- 
ing to deponent's knowledge. — (Brisco v. 
Brisco. Add. R. ii. p. 259.) 

XVII. — ^What notice the Court will take 

OF THE SEPARATE PROPERTY AND PARAPHER- 
NALIA OF THE WIFE, IN SUITS FOR. 

In a suit for divorce, by reason of the hus- 
band's adultery and cruelty, the Court will 
not inquire into his depriving the wife of her 
separate property, aliter as to her parapher- 
nalia. — (D'Aguilar v. D'Aguilar. Hagg. R. 
i. p. 774, in Note.) 

XVIII. — Dismissal of suits of. 
Where undefended. 

Where the wife made no defence to a suit 
for divorce, by reason of her adultery, the 
Court dismissed the suit, on the ground that 
the husband, having connived at his wife's 
adultery with A., could not coihplain of an 
adultery nearly contempofary with B. — 
(Levering v, Lovering. Hagg. R. iii. p. 85.) 

XIX. — A CAUSE OF divorce. 

(a) On the part of the Husband. 
(Forster v. Forster. Hagg. C. R. i. p. 144. 
— Elwes V. Elwes. Hagg. C. R. i. p. 269. — 
Williams v. Williams. Hagg. C. R. i. p. 299. 
— Chambers v. Chambers. Hagg. C. R. i. 
p. 439.) 

(6) On the part of the Wife. 
(Soilleux t>. Soilleux. Hagg. C. R. i. p. 
373. — Ferrers v. Ferrers. Hagg. C. R. i. 
p. 130.) 
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I. — History of lay baptisms. 

1. According to the ancient Cantm Law, 

From the earliest times, the use of water, 
with the inYOcation of the name of the 
Father, of the Son, and of the Holy Ghost, 
was held to be the essence of baptism ; that 
baptism, so administered even by a layman 
or a woman, was valid ; and that a person, 
who had been so baptized, was not to be 
baptized again. — (By Sir John Nicholl, in 
Kemp V. Wickes. Phill. R. iii. p. 276, &c.) 

It is perfectly clear that, according to the 
general Canon Law, though regular baptism 
was by a Bishop or Priest, yet if administer- 
ed by a laic, or by a heretic, or schismatic, it 
was valid baptism ; and so valid, that it was 
not to be repeated. — (By Sir John Nicholl, 
Ibid, p. 279.) 

2. Down to the Time of the Reformation, 

Regular baptism was to be adminstered 
by a Priest, and in the Church, and at cer- 
tain stated times of the year ; but in cases 
of urgency^ a layman might administer 
baptism in private houses, rather than it 
should not be administered at all. If a lay- 
man interposed without necessity in the 
office, he was punishable ; but still the baptism 
was valid, and by no means to be repeated. 
~(By Sir John Nicholl, Ibid, p. 279.) 

It seems to admit of no doubt, that by the 
law of the English Church, as well deduced 
from the general Canon Law, as from its 
own particular constitutions, down to the 
time of the Reformation, that lay baptism 
. was allowed and practised. It was regular, 
and even prescribed in cases of necessity : 
it was so complete and valid, that it was by 
no means to be repeated. It also clearly ap- 
pears that, in order to ascertain its validity, 
no inquiry was necessary to be made into the 
existing urgency under which it was ad- 
ministered ; but only into what was declared 
to be the essence, whether it had been admi- 
nistered by water, and in the form of the 
invocation ; for if those forms were used, the 
baptism by a layman was complete and 
valid. So the matter stood at the time of 
the Reformation : and that period is an im- 
portant one: for^ if lay baptism had been 
considered as one of the errors of the Romish 



Church, it would have been corrected at the 
time when all the Christian world had their 
attention pointed to those particular errors. 
But the fact is otherwise, for the use of lay- 
baptism, was manifestly continued by the 
English Reformed Church. — (By Sir John 
Nicholl, Ibid, p. 281-2.) 

3. Subsequently to the Time of the Re- 
formation, 

(a) Up to Time of James the First. 
The better opinion seems to be, that all 
private baptism was by laymen attecedent 
the time of King James ; that it was only 
public baptism in the church, which was 
to be administered by a priest; and that 
whenever there was the sort of urgency and 
necessity, which prevented the child being 
brought to the church, and required the 
child to be baptised at home, the baptism 
was to be administered by any person, with- 
out requiring the attendance of a Priest. 
The same Rubric, (that of Edward VI. and 
Elizabeth) although it enjoins the people 
not to baptize their children at home except 
in cases of necessity ; yet, lest the necessity 
should arise, expressly directs the pastors 
to instruct their parishioners in the form of 
doing it. Hence it is evident, that subse- 
quent to the Reformation, the English Re- 
formed Church itself did allow the practice 
of lay baptism — so that practice stood from 
the Reformation till the time of King James 
the First. There could have been no doubt 
upon the Rubric of Edward VI., coupled 
with what was the old law, as far as respected 
the validity of lay baptism. And the Bishops 
certainly had not authority to alter the law ; 
they had only authority to explain matters 
which were doubtful ; and the doubt seems 
to have been, not whether lay baptism was 
valid, but whether it was regular and orderly. 
Up to that time, wherever private baptism 
was allowed, there was nothing to be found 
in the ancient Canons, the Constitutions of 
the Church, or the Rubric, that required 
the minister as a person at all necessary to 
be present for the orderly administration of 
such private baptism ; it was not even to be 
inferred, that it would be more regular, for 
the minister is not mentioned ; on the con- 
trary, in cases where private baptism was 
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necessary, (and it was only allowed in cases 
of necessity) the people were to be instructed 
how to perform it themselves. — (By Sir John 
Nicholl, Ibid, p. 2B2, 3, 4.) 

(h) From James the First to the Restora- 
tion. 

Soon after his accession conferences were 
held at Hampton Coart. It was agreed so 
far to alter the Rubric, as to direct that 
priTate baptism should be administered by 
a lawful minister; but whoever reads the 
account, which has been preserved, of these 
conferences will see, that neither the Kin^ 
nor the Bishops maintained that baptism, if 
de facto performed by a laic, was invalid, — 
(By Sir John NichoU, Ibid, p. 286.) 

Private baptism by laymen had been 
always held regular, and almost enjoined as 
regular. The Rubric, having now intro- 
duced the order, that it shall be adminis- 
tered by the lawful minister, what would be 
the obvious construction of this alteration ? 
That in the regular, and ordinary, and de- 
cent administration of private baptism, it 
became the duty of the lawful minister to 
perform the office. But if the old law was 
meant to be completely changed ; if it had 
been intended to invalidate the old law in 
this respect, and that all other baptism, ex- 
cept that by a lawful minister should be con- 
sidered as absolutely null and void ; the 
new law would most expressly and distinctly 
have declared it. — (By Sir John Nicholl, 
Ibid, p. 286.) 

fe) During the Usurpation, 

Baptism performed by laymen was held 
valid. — (See Kemp v, Wickes. Phill. R. iii. 
p. 292-3.) 

(df) After the Restoration to the present 
Time. 
It is obvious that the person performing 
the baptism was not essential by the Rubric ; 
and in this respect the Rubric exactly con- 
formed to the old law, for the baptism re- 
mained valid, and was not to be repeated ; — 
after the restoration the Rubric was revised, 
and was confirmed by parliament ; and no 
alteration was made except in the title of 
the office. So the matter still remains ; and, 
after tracing the law through the several 
stages of its history, it appears impossible to 
entertain a reasonable doubt, that the church 
did at all times hold baptism by water in the 
name of the Father, and of the Son, and of 
the Holy Ghost, to be a valid baptism, 
though not administered by a priest who 
had been episcopally ordained, or rather to 
state it more generally, though administered 
by a layman, or any other person. — (By Sir 
John Nicholl, in Kemp v. Wickes. Phill. 
R. iii. p. 291-2.) 

II. — Of dissenters. 

{a) With reference to the Toleration Act. 
By the Toleration Act an important change 



was worked in the situation of his Majesty's 
protestant dissenting subjects ; and bap- 
tisms now administered by dissenting mi- 
nisters stand upon very different grounds 
from those by mere laymen. Protestant 
dissenters being allowed the exercise of 
their religion, being no longer liable to 
pains and penalties — their ministers law- 
fully exercising their functions — the rites of 
that body being allowed by the law — it can 
no longer be considered that any acts and 
rites performed by them are such as the law 
cannot, in the due administration of it, take 
any notice whatever of, or that baptism per- 
formed by them, when attended with what 
our own church admits to be essentials of 
baptism, is still to be looked upon as a mere 
nullity .---(By Sir John Nicholl, in Kemp v. 
Wickes. Phill. R. iii. p. 300.) 

It may be important to the Dissenters that 
their baptisms should be recognized, and 
should not be considered as mere nullities ; 
for that goes far to the denial of their being 
Christians at all. — (By Sir John Nicholl, 
Ibid, p. 304.) 

(6) Universal Practice as to Baptisms 
of Dissenters^ whether Catholic or 
others. 
If presbyterians or any other dissenters 
from the church of England have come over 
to that church, and have become members of 
it, they have never been re-baptized. Their 
baptism being with water and with the in- 
vocation of the Trinity has always been 
considered as a sufficient initiation into the 
Christian church to qualify them to join 
that church, and to become members, and 
even to become ministers, of the church of 
England. The same practice has prevailed 
with respect to catholic converts ; they 
have never been re-baptized ; and though 
they have been baptized by persons episco- 
pally ordained, and persons whom we con- 
sider to be so far ministers, being catholic 
ministers, as not to require that they be re- 
ordained, yet they have not been baptized 
according to the book of Common Prayer ; 
and the Rubric is as precise in requiring that 
the office shall be administered in that parti- 
cular form, as it is that it shall be adminis- 
tered by a regular minister. Yet catholic 
converts are not re-baptized, if they choose 
to become ministers of the church of Eng- 
land. — (By Sir John Nicholl, in Kemp v. 
Wickes. . Phill. R. iii. p. 293-4.) 

III. — "UnBAPTIZED" — MEANING OF THE WORD. 

The plain simple import of the word in its 
general sense, and unconnected with the 
Rubric is, obviously a person not baptized 
at all, not initiated into tibe Christian church. 
Taking the context of the law, putting un- 
baptized persons in association with excom- 
municated persons and with suicides, (see 
the Rubric before the office of burial, J both 
of whom are considered no longer Christians, 
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it leads to the same construction as the ge- 
neral import of fhe word, viz. : that by an 
unhaptized person is intended a person not a 
Christian at «//.— (Kemp v, Wickes. Phill. 
R. iii. p. 270, 3.) 

IV. — Entry of. 

Where not available. 

An entry of baptism in 1820 (the marriage 



taking place in 1813) reciting Ihat the parity 
was ** said to be born in 1795," is not ad- 
missible—either as proof of the non-age, or 
in order to pretent a suspicion of stii>pres- 
sion of evidence. — (Duins v. Donovan. 
Hagg. R. iii. p. 301.) 
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1. — WttAT WILL CONSTITUTE, ET CONTRA. 

Expostulations and remonstrances uttered 
to a clergyman about to ascend the pulpit 
fbr the purpose of preaching in a church, 
of which he was the assistant curate, legally 
appointed. — (Clinton v, Hatchard. Add. R. 
i. p. 96.) 

The reading of a " notice of vestry" in church 
daring divine service, without due authority. 
— (O. I. P., by Dawe and Nockolds v. Wil- 
liams. Add. R. ii. p. 130.) 

In a vestry meeting for civil purposes as 
a frill latitude of discussion must be allowed, 
mere coarse expressions do not constitute 
brawling.— (O. I. P., by Hoile v. Scales. 
Hagg. K. ii. p. 566.) 

II. — In what place the orFENCt can bb 

COMMITTED. 

Quare — whether one,who chides arid brawls 
in a vestry-room, partly in and partly out of 
a churchyard, incurs the penalties of 5 arid 6 
Edward 6, c. 4, s. 1. — (O. I. P. by Willialnsr. 
Goodyer. Add. R. ii. p. 463.) 

Brawling and smiting at a vestry attended 
only by hire persons, arid held in a room 
situate within the chnrchyard are ** rationi 
loci '' offerices within the statue 5 arid 6 Edw. 
6, c. 4^ fhougfa of a very slight ecclesiastical 
character.— ^O. I. P., by Lee v. Matthews. 
Hagg. R. a p. 169.) 

in. — Force of the general ecclesiastical 

LAW, fN RESPECT OF. 

The law, not merely the Statute of Edward 



the 6th, but the general Ecclesiastical Law 
protects the sanctity of public worship ; and 
still more endeavours to prevent every cir- 
cumstance which may lead to the disturbance 
of persons engaged in solemn acts of devo- 
tion. It prohibits all quarrelling, chiding, 
and brawling in the church or churchyard, 
and requires decent and orderly behaviour. 
—(By Sir Jotn Nicholl,in O. I. P., by New- 
bery v. Goodwin. Phill. R. i. p. 282.) 

IV.— The STATUTE 6 and 6 Eriw. vi., c. 4. 

1. Its Construction. 

That Statute was intended to repress all 
interruption and disturbance, even by words 
only, of the congregation met for public 
worship. It has been so construed. — (By 
Sir John Nicholls, in Dawe v. Williams. 
Add. R. ii. p. 139.) 

The statute 5 and 6 Edw. YI., c. 4, wras not 
intended to abridge the ecclesiastical juris- 
diction in cases of brawling. — (Jenkmsl v. 
Barrett. Hagg. R. i. p. 15.) 

2. Its Object, 

The object of this statute is not to protect 
the individdal, but the sacredriess of the 
place. — (By Sir John Nicholl, in Austen r. 
Dugger. Phill. R iii. p. l22.) 

llie object of the general law, as well as 
of the statute, is evidently, to protect the 
sanctity of those places, and their appur- 
tenances, s^t apart for the worship of the 
Supreme Being, and for the repose of ihe 
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dead, in which nothing but religious awe 
and Christian goodwill between men should 
prevail; and to prevent them from being 
converted, with impunity, into scenes of 
human passion and malice, of disturbance 
and violence. — (By Sir John Nioholl, in 
Palmer v, Roffey. Add. R. ii. p. 144.) 

Nor was it intended to abridge the eccle- 
siastical jurisdiction. — (Jenkins v. Barrett. 
Hagg. R. i. p. 15.) 

3. T%e discretion of the Judge — hew circum-' 
scribed hy it. 

This statute leaves nothing to the discre- 
tion of the Judge, but the duration of the 
suspension, ^*ab ingressu ecclesia.*' — (Christ- 
mas Huet V, Dash. Lee's R. ii. p. 511.) 

V. — Suits for. 

1 • Sjf Letters of Request. 

It has been suggested, upon the authority 
of some ancient dicta, that under the true 
construction of the statute of citations, a 
suit for brawling cannot be brought in the 
Court of Arches by letters of request ; but it 
is not denied, that suits so brought have 
been constantly entertained by the Court. 
Upon the whole, the Court feels itself bound 
to allow the suit to proceed, unless it should 
be stopped by a prohibition. — (By Sir John 
Nicholl, in Dawe «. Williams. Add. R. ii. 
p. 140.) 

2. Who may promote Articles for. 

The statute (5 and 6 Edw. VI.) not having 
directed who should prosecute, any party 
whatever may promote articles. — (By Sir G. 
Lee, in Christmas Huet v. Dash. Lee's R. ii. 
p. 514.) 

3. Requisites of the Articles, 

In a suit for brawling under 5 and 6 Edw. 
YI. c. 4, s. 1, the words of '* brawling " must 
be set forth in the articles. — (Jenkins v. 
Barrett. Hagg. R. i. 14, and see Hagg. C. 
R. i. p. 182, &c.) 

On debating the admissibility of arti- 
cles in a suit for brawling, the question is 
whether they contain a substantive charge of 
brawling and riot in a sacred place. The 
Court cannot listen to the suggestion that 
the articles do not truly detail the circum- 
stances. — (O. I. P., by Jarman v. Bagster. 
Hagg. R. iii. p. 356.) 

4. Defence to. 

(a) Provocation. 

Provocation is no defence to a criminal 
suit for brawling in a church at a vestry 
meeting. — (O. I. P., by North and Little v. 
Dickson. Hagg. R. ii. p. 790.) 

Provocation cannot exempt from the pe- 
nalties of the law.— <0. 1. P., by Jarman v. 
Bagster. Hagg. R. iii. p. 356.) 

(h) Prior Aggression on the part of Pro- 
moter. 
The statute (5 and 6 Edward VI.) does 



not permit the party proceeded against for 
brawling, to justify himself by shewing that 
the promoter was the first aggressor.— (By 
Sir George Lee, in Christmas Huet v. Dash. 
Lee's |l. li. p. 514.) 

In all cases of brawling, &c., in church, 
where two persons are implicated, which is 
most to be blamed is, nearly immaterial : 
each is bound to abstain ; and each failing 
to abstain, incurs a like penalty. — (O. I. P., 
by Palmer v. Roffey. Add. R. ii. p. 141. 
Add. R. ii. p. 306.) 

5. Proofs. 

Sufficiency of. 

In a suit under 5 and 6 Edw. VI. c. 4, it 
is not necessary that the witnesses should 
depose that the party proceeded against 
chided, brawled, and quarrelled : it is suf- 
ficient if they prove that ike words of brawl- 
ing were used.-— (Foote v. Richards and 
Bartlett Lee's R. i. p. 265.) 

6. Consequence of Offence committed. 

No occasion nor provocation can exempt 
from the penalties of tiie law.^(0. 1. P., by 
Jarman v. Bagster. Hagg. R. iii. p. 356.) 

7. Punishment for. 

(a) Generally, 

The statute (5 and 6 Edw. VI. c. 4,) has 
expressly directed that any person who was 
proved to have brawled, quarrelled, &c., in 
the church or church-yard should be sus- 
pended, ab ingressu ecclesia. — (Christmas 
Huet V, Dash. Lee's R. ii. p. 514.) 

(b) Where Articles are only in part proved. 

Articles for brawling at a vestry held in a 
room within the church being only proved 
in part, the Court monished the defendant 
to abstain from future misconduct, and con- 
demned him in 20/., nomine expensarum. — 
(O. I. P., by Jarman v. Bagster. Hagg. R. 
iii. p. 360.) 

VI. — Costs in suits for. 
{See Title Costs.) 

VII. — Where Court will advise private 

ARRANGEMENT. 

Brawling and smiting at a vestry, attended 
only by five persons, and held in a room, si- 
tuate within the churchyard are, ratione loci, 
offences within statute 5 and 6 Edward VI. 
c. 4, though of a very slight ecclesiastical 
character. In such a case — where the pro- 
moter, a private individual, was proceeding 
vindictively, and had in the articles exag- 
gerated the smiting, and suppressed his own 
brawling expressions, which provoked the 
smiting — ^the Court directed the matter to 
stand over for private arrangement. — (O. I.- 
P., by Lee v. Matthews. Hagg. R. iii. p. 169.) 

VIII. — Cases in respect of. 
(fl) Where Offence was proved. 
(Foote V, Richards and Bartlett. Lee's R. i. 
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p. 265. — Christmas Huetv. Dash. Lee's R.ii. 
p.511. — O. I. P., by Newbery «. Goodwin. 
Phill. R. i. p. 282.— O. I. P., by Canning v. 
Sawkins. Phill. R. ii. p. 293. — Austen v. 
Bugger. Phill. R. iii. p. 120.— O. I. P., by 
Clinton v. Hatchard. Add. R. i. p. 96. — O. I. 
P.ybyDaweand Nockolds v. Williams. Add. 
R. ii. p. 130. — O. I. P., by Palmer v, Roifey. 
Add. R. ii. p. 141. — O. I. P., by Palmer r. 
Tijou. Add. R. ii. p. 196. — England v. Hur- 
comb. Ditto v. Williams. Ditto v. Richard- 
son. Ditto V, Hurcomb. Add. R. ii. p. 306. 
— Williams v. Goodyer. Add. R. ii. p. 463. 



— O. I. P., by North and Little v. Dickson. 
Hagg. R. i. p. 730.— O. I. P., by Hoile ». 
Scales. Hagg. R. ii. p. 566.— O. I, Pf, by 
Lee V, Matthews. Hagg. R. iii. p. 169. — 
O. I. P., by Field v, Cosens. Hagg. R. iii. 
p. 178. — O. I. P., by Jarman r. Bagster. 
Hagg. R. iii. p. 356. — O. I. P., by Jarman ». 
Bagster. Hagg. R. iii. p. 360. — O. I. P., by 
Jarman v. Wise. Hagg. R. iii. p. 360.) 

(5) Where Offence was not proved. 
(Jenkins v. Barrett. Hagg. R. i. p. 12.) 
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I. — Power of. 
1. As to his Clergy, 

{a) Generally. 

The bishop has the general superinten- 
dence of the clergy within his diocese, and 
no one, without his permission, can perform 
the clerical functions within such diocese. 
— (Smith V. LoYegrove. Lee's R. ii. p. 162.) 

(h) As to Licences to Preach. 

The bishop alone can grant licences to 
preach. — (Ibid, p. 171.) 

The bishop cannot authorize a person to 
preach in a chapel without the consent of 
the incumbent of the parish. — (O. I. P., by 
Carr v. Marsh. Phill. R. ii. p. 198.) 

Under the general ecclesiastical law, a 
minister of the church of England is amen- 
able to this Court, if he performs divine 
offices in a place not consecrated, without 
the leave of his diocesan. — (By Sir John 
Nicholly in Carr v. Marsh. Phill. R. ii. p. 
203.) 

(c) To Deprive. 

Deprivation and deposition are specifically 
reserved by the Canon (Canons, 1603, cxxii.) 
to the diocesan. — (By Sir John NichoU, in 
Saunder v. Davies. Add. R. i. p. 296. — See 
also Add. R. i. p. 319, in Note, and Hagg. 
C. R. i. p. 424.) 



2. As to the Consecration of a Chapel within 
a Parish. 

A bishop cannot consecrate a chapel 
without the consent of the incumbent of he 
parish. — (O. I. P., by Carr v. Marsh. PhilL 
R. ii. p. 198.) 

II. — ^Jurisdiction of — where limited and 

EXCLUDED. 

If the Bishop have no concurrence in the 
hearing of causes, and if he have no right 
of visitation, he seems to be in no one par- 
ticular the ordinary of the place : but the 
peculiar is quoad hoc co-ordinate with the 
bishop, ana the only appeal is to the metro- 
politan. There may, indeed, have been 
specially and originally reserved to the 
bishop some particular acts ; such as the 
granting probate to the will of persons of 
higher degree, and the granting of licenses ; 
and certainly, as far as these exceptions go, 
the peculiar does not exclude the bishop. 
But if the peculiar has the hearing of causes 
as well ** ad instantiam partis" as ^^ ex officio^*' 
and is exempted from visitation, it should 
seem, in common propriety, that his superior 
is not the bishop, but the metropolitan. — 
(By Sir John Nicholl, in Parham v. Temp- 
lar. Phill. R. iii. p. 249.) 

III. — Invocation of causbs into the court 

OF. 

YHiere Irregular. 
Qucere — ^Whether the Archidiaconal and 



BONDS. — BONA NOTABILIA. 



67 



Episcopal Courts being concarrent, it is an 
irregularity, even in form, on the death of 
the archdeacon, to invoke the causes in his 
Court, into the Episcopal Court. — (Prankard 
Deacle. Hagg. R. i. p. 188.) 
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IV.— Of Ely. 

His Privileges in Ely Place, 

Exemption, of ancient privileges allowed 
to the bishops of JEly in virtue of their epis- 
copal residence, in Ely Palace, overruled, 
as not continuing after the property had 
been transferred. — (O. I. P., by Barton r. 
Wells. Hagg. C. R. i. p. 21.) 

■ 

V. — Of London. 
Sis Jurisdiction, 

1. Over. Ely Chapel. 
Jurisdiction of the bishop of London 



over Ely Chapel established. — ^O. I. P. by 
Barton v. Wells. Hagg. C. R. i. p. 21.) 

2. Where concurrent with that of the 
Archbishop of Canterbury, 

The will of a party who died in Scotland, 
and all whose property, within the province 
of Canterbury, was in the diocese of London 
(some of it in the funds) having been proved 
in the Consistory Court of London, and the 
deputy registrar of that Court having ap- 
peared, under protest to a monition to trans- 
mit such will, the Court will not overrule 
the protest ; holding a prerogative probate 
unnecessary, as the archbishops and bishops 
of London have, by practice^ a concurrent 
jurisdiction in such cases : it will, however, 
in aid of justice, j^rantan additional probate, 
if required, limited to the property in the 
fUnds.-~{Scarth v. the Bishop of London. 
Hagg. R. i.p.625.) 



BONDS. 

An application to assign a party pro- procured, and lodge it in the Registry of 
pounding a codicil to bring in a bond, (not the Court, rejected.— (Dyer v. Calwell. Lee's 
testamentary) which had been fraudulently R. ii. p. 17.) 
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I. — Nature of, 

1. Simple Contract Debts, 
Where. 

Simple contract debts (value 6/.) make 
bona notabilia where the deceased died. — 
(France v. Aubrey. Lee's R. ii. p. 634.) 

2. Specialty Debts, 
Where, 

Specialty debts constitute bona notabilia at 
the place where the specialty is at the time 
of the death. — (France v, Aubrey. Lee's 
R. ii. p. 534.) 

II. — Proof of. 
1. Who officially can put Parties on Proof 

of- — and how* 
Quare — ^whether any chancellor, commis- 
sary, official, or the like, can be permitted 



to put the executor, or one entitled to ad- 
ministration of the effects of a party dying 
within his diocese, &c., upon proof, other 
than by oath in his own Court, of such party 
having left, bona notabilia, in divers dioceses, 
sufficient to found the jurisdiction of the 
Prerogative Court, before requiring probate, 
or administration in the Prerogative Court. 
— (Chase v. Yonge. Add. R. i. p. 336.) 

2. The mere Holder of a Will calling for, 

Quare, — ^Whether the mere holder of a 
will, monished to bring itin,|at the suit of one 
entitled to the administration with that will 
annexed, has any right to insist on proof of 
bona notabilia, in the first instance, and prior 
to bringing in the will. — (Brown v, Coates. 
Add. R. i. p. 345.) 
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III. — Allegation in respect of. 

Where iuffitiently eHahlisked, 

(See Brown v. Coates. Add. R. i. p. 347.) 

IV. — Diocesan administration called in — 

BY reason op. 

(See Loton v. Loton. Hagg. R. i. p. 683.) 

y. — ^Where deceased died in a royal pe- 
culiar, AND left bona NOTABIUA IN TWO 

dioceses within the province. 

In such case the Prerogative Coart mnst 



grant probate on an office copy or exempli- 
fication of the royal peculiar. — (Smith v. 
Smith and others. Hagg. R. iii. p. 766.) 

VI. — Bona ad collioenda letters. 

When a sole next of kin refuses to take 
administration^ the Court, on cause shewn, 
will decree letters ad colligenda bona de^uncti, 
limited according to the special circum- 
stances of the case. — (In the goods of Mary 
Radnall, spinster, deceased. Add. R. ii. 
p. 232.) 
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I. — Place of. 

1. Generally* 

The practice of sepulture has varied with 
respect to the places where performed. In 
ancient times caves seem to have heen in 
high request — then gardens, or other private 
demesnes of proprietors — inclosed spaces 
out of the walls of towns — or by the sides of 
roads (siste viator) — and, finally, in Christian 
countries, churches, and churchyards, where 
the deceased could receive the pious and 
charitable wishes of the faithful, who re- 
sorted thither on the various calls of worship. 
—(By Sir William Scott, in Gilbert v. Buz- 
zard. Hagg. C. R. ii. p. 343. Phill. R. iii. 
p. 348.) 

2. In Churches* 

In our own country the practice of burying 
in churches is said to be anterior to that of 
burying in, what are now callel church- 
yards, but was reserved for persons of pre- 
eminent sanctity of life. — (Ibid, p. 343. 
Phill. R. ii. p. 340.) 

3. In Churchyards* 

Interment in churches was reserved for 
persons of pre-eminent sanctity of life. Men 
of less memorable merit were buried in en- 
closed places not connected with the sacred 
edifices themselves. About the year 750 
spaces of ground adjoining the churches 
were carefully enclosed and solemnly con- 



secrated, and appropriated to the burial of 
those who had been entitled to attend divine 
service in those churches ; and who now 
became entitled to render back into those 
places their remains to earth, the common 
mother of mankind, without payment for the 
ground, which they were to occupy, or for 
the pious ofiices which solemnized the act of 
interment. — (Ibid, p. 343. Phill. R. iii. p. 
349.) 

II. — In what materials body might bb 

enclosed. 

1. Anciently. 

See Hagg. C. R. ii. p. 341, &c., and Phill. 
R. iii. p. siSy &c., as to the antiquity and 
use of cofiins. Some involucray or coverings, 
have been deemed necessary, in all civilized 
and Christian countries ; but chests ortrunks, 
containing the bodies, descending along 
with them into the grave, and remaining 
there till their own decay, cannot plead 
either the same necessity, nor same general 
use. — (Ibid, p. 344.) 

2. In Coffins generally. 

In our own country, the use of coffins is 
extremely ancient, though, most probably, 
by no means general — (Ibid, p. 345) — ^but 
they are not nominatim, or directly required 
by any authority whatever. — (Ibid, p. 346.) 

It is to be observed, that in the funeral 
service of the church of England, there is no 
mention, indeed, there is rather an apparent 
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studious aToidance of anymention of coffins. 
It is throughout the whole service, the corpse 
or the body. Funerals were anciently 
coffined, and uncoffined; and were charged 
for accordingly. From which (says Sir 
William Scott) I might venture to draw this 
conclusion, that even at that time (1627) it 
was recognized as not unjust, that where 
the deceased, by the use of his coffin, took 
a longer occupancy of the ground, he should 
compensate the parish by an increased pay- 
ment.— (Ibid, p. 346-7. — Phill. R. iii. p. 
361, &c,) 

3. In Coffins of imperishable Materials, 

Patent iron coffins admitted at an increased 
rate of payment to the parish. — (O. I. P., by 
Gilbert v. Buzzard and Boyer. Hagg. (5. 
R: ii. p. 333.— Ibid. Phill. R. iii. p. 335.) 

All contrivances, that prolong the time of 
dissolution beyond the period, at which the 
coomion local understanding and usage have 
fixed it, is an act of injustice, unless com- 
pensated in some way or other. — (Ibid, 
p. 353.) 

III. — ^MoDE OF BURIAL. 

Is of ecclesiastical cognizance alone. — 
(Phill R. iii. p. 337, in Note.) 

IV. — Right of burial. 

The rule of law, which says, that a man 
has a right to be buried in his own church- 
yard, is to be found, most certainly, in many 
of our authoritative text writers; but it is 
not quite so easy to find the rule, which gives 
him the right of burying a large .chest or 
trunk in company with himself. That is no 
part of his original and absolute right, nor 
is it necessarily involved in it. That tight, 
strictly taken, is to be returned to his parent 
earth for dissolution, and to be carried 
thither in a decent and inoffensive manner. 
When these purposes are answered, his rights 
are, perhaps, fully satisfied in the strict 
sense, in which any claim, in the nature of 
an absolute right, can be deemed to extend. 
At the same time it is not to be denied, that 
very natural feelingps prompt to something 
beyond this — to a continuation of the frame 
of the body, beyond its iounediate consign- 
ment to the grave. An indulgence of such 
feelings, highly allowable in themselves, 
naturally enough engrafts itself upon the 
original right, so as to appear inseparably 
connected with it, in countries where the 
practice has been habitually indulged. — 
(Hagg. C. R. ii. p. 348.) 

The legal doctrine certainly is, that the 
common cemetery is not res unitis eetatis, the 
property of one generation now departed ; 
but it is, likewise, ihe common property of 
the living, and of generations yet unborn, 
&Qd is subject only to temporary appropria- 
tions. There exists in the whole a right of 
^accession, which can be lawfully obstructed 
only in a portion of it, by public authority, 



that of the ecclesiastical magistrate, who 
g^ves occasionally an exclusive title, in such 
portion, to the succession of some family, 
or to an individual, who has a fair claim to 
be favoured by such a distinction ; and this 
not without a just consideration of its expe- 
dience, and a due attention to the objections 
of those, who oppose such an alienation 
from the common property. Even a brick 
l^ave granted, without such an authority, 
IS an aggression upon the common freehold 
interests, and carries the pretensions of the 
dead to an extent that violates the rights of 
the living.— (Ibid, p. 353.) 

V. — Fees for. 

1. To the Parish. 

Very ancient Canons forbid the taking of 
money for interment, upon the notion that 
consecrated grounds are among the res sacra, 
and that money payments for them were, 
therefore, acts of simoniacal complexion ; 
but this, has not been the way of considering 
that matter since the Reformation, for the 
practice goes up at least nearly as far ; it 
appears founded upon reasonable consider- 
ations, and is subjected to the proper con- 
troul of an authority of inspection. In 
populous parishes, where funerals are very 
frequent, the expense of keeping church- 
yards in an orderly and seemly condition, 
IS not small, and that of purchasing new 
ones, when the old ones become surcharged, 
is extremely oppressive. To answer such 
charges, both certain and contingent, it 
surely is not unreasonable, that the actual 
use should contribute when it is called for 
— at the same time, the parishes are not left 
to carve for themselves, in imposing these 
rates — ^they are all submitted to the examina- 
tion of the ordinary, who exercises his judg- 
^ nient, and ejxpresses the result by a confirma- 
' tion of their propriety in terms of very guarded 
caution. It is, perhaps, not easy to say, 
where the authority could be more properly 
lodged, or more conveniently exercised. — 
(Ibid, p. 355. Phill. R. iii. p. 360. See also 
Hagg. C. R. ii. p. 363.) 

2. To the Incumbent, 

The objection to the incumbent's portion 
of the fee seems entirely to forget that, by 
the general law, it is the incumbent who has 
the freehold of the soil of the churchyard, 
though provided originally by the parish. — 
(Ibid, p. 364. Phill. R. iii. p. 365.) 

VI.^Canon which directs. 
The 68th Canon directs '< that no minister 
shall refuse or delay to christen any child, 
according to the form of the book of the Com- 
mon Prayer, that is brought to the church to 
him upon Sundays or holidays to be chris- 
tened ; or to bury any corpse that is brought 
to the church or churchyard, (convenient 
warning being given him thereof before) in 
such manner and form as is prescribed in 
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the book of Common Prayer : and if he shall 
refuse to christen the one or bary the other, 
except the party deceased were denounced 
excommunicated, maiari excommunicattane^ 
for some (pievous ana notorious crime, (and 
no man able to testify of his repentance) he 
shall be suspended by the bishop of the 
diocese from his ministry for the space of 
three months."— (Kemp v. Wickes. Phill. 
R. ui. p. 265.) 

Its Object. 

The Canon, not made merely for the pro- 
tection of the clergy, but made for their dis- 
cipline also, and to enforce the performance 
of their duty, prohibits the refusal of burial 
in all cases except in the cases of excom- 
municated persons, and punishes such re- 
fusal ; by persons, perhaps is to be under- 
stood Christian persons ; and, therefore, 
where any application is made for the burial 
of any persons, who might not be considered 
as Christians, they come not within the de- 
scription of the Canon. — (By Sir J. Nicholl, 
in Kemp v. Wickes. Phill. R. iii. p. 267.) 

YII. — ^Who are forbidden. 

The Rubric, which is that part of the book 
of Common Prayer which contains the di- 
rections for the performance of the different 
offices, is in this form : '' Here it is to be 
noted that the office ensuing (the office of 
burial) is not to be used for any that die un- 
baptized, or excommunicate, or hare laid 
violent hands on themselyes." And by 
the old law, burial was refused to persons 
of the same description, and indeed of some 
other descriptions ; persons who had fallen 
in duels, and some others were interdicted 
from receiying Christian burial: but here 
the Rubric does expressly state ** that the 
office is not to be used for persons un- 
baptized or excommunicated, or who have 
laid violent hands on themselves.'' The 
Rubric then, or the directions of the book of 
Common Prayer, which forms a part of the 
law of the land, forbids the burial service to 
be used for persons who died unbaptized. 
It is not matter of option — it is not matter of 
expediency, and benevolence — whether a 
clergyman shall administer the burial ser- 
vice, or shall refuse it, for the Rubric, con- 
firmed by Statute 13 & 14 Car. II., expressly 
enjoins him not to perform the office in the 
specified cases.-— (Ibid, p. 267-9.) 

Taking the context of the law, putting un- 
baptized persons in association with excom- 
municated persons and with suicides, both 
of whom are considered as no longer Chris- 
tians, it leads to the same construction, as 
the general import of the words : namely, 



that burial is to be refused to those, who are 
not Christians at all, and not to those who 
are baptized according to the forms of any 
particular church.— (Ibid, p. 273. See also 
page 292, Ibid.) 

The church of England does not refuse 
the office of burial to all persons, who are not 
conforming members of this church ; there 
is no law to be found to that effect. Papists, 
who, ever since the Reformation, have been 
considered as much more widely separated 
from the reformed church than protestant 
dissenters, are not only permitted to be 
buried by our church, but are required to 
be so. Popish recusants are required to be 
burled in the church or churchyard, or 9, 
penalty is incurred by their representatives ; 
and this not by putting the body into the 
ground without the ceremony being per- 
formed, but the minister is to read the ser- 
vice ; our church knowing no such indecency 
as putting the body into the consecrated 
ground without the service being at the same 
time performed. — (Ibid, p. 296.) 

VIII. — Of dissenters. 

It is the duty of the parish minister to 
bury all persons dying within his parish, all 
Christians. The Canon was made to enforce 
the performance of that duty, and to punish 
the refusal of burial ; nothing can be more 
large than the Canon is in this respect. It 
does not limit the duty to the burial of per- 
sons who are of the church of England ; he 
is to bury all persons that are brought to the 
church upon convenient warning being given 
to him. The Canon has the single excep- 
tion, expressly of excommunicated persons. 
The Rubric adds the other express excep- 
tions of persons unbaptized and suicides. 
It is true that the Canon says they are to 
christen any child, and to bury any corpse ; 
and hence it has been suggested, that the 
Canon means that they are only to bury 
those, who have been first christened accord- 
ing to the form of the church : but the Canon 
says no such thing, nor does the Rubric say 
any such thing ; there is nothing of the sort 
to be found in any express law ; nothing can 
be more general than the injunction to bury 
all persons, and all persons, who are not 
specially excepted, are entitled to that rite. 
--(Ibid, p. 274.) 

IX. — ^Of strangers. 

This is a permission, undoubtedly whiph 
should be sparingly granted, since there can 
be no absolute claim of that kind. — (By Sir 
William Scott, in Bardin v. Calcott. Hagg. 
C. R. i. p. 17.) 
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Canons, 1603. 
Their Force and Authority, 

They bind not the laity. — (By Sir George 
Lee, in Lloyd v. Owen and Williams. Lee's 
R. i. p. 437.) 

The Canons, in many instances, are only 
declaratory of the law, as what shall be its 
execution, and not always introductory of 
the oflFence.— (By Sir William Wynne, in 
Crompton v. Butler. Hagg. C. R. i. p. 464.) 



What is expressly required by the Canon, 
is not repealed by disuse ; the Court is to 
see whether it is necessary for the purposes 
of justice in the particular case. — (By Sir 
John Nicholl, in Herbert v. Herbert. Phill. 
R. li. p. 443.) 

The older Canons (of archbishop Peckham, 
1288,) can hardly be considered as carrying 
with them all their first authority. — (By Sir 
Wm. Scott, in Burgess v. Burgess. Hagg. 
C. R. i. p. 393.) 
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I. — Of ease. 

1. Nature of. 

Its haying sacraments and burials does 
not make it cease to be such. — (By Sir Geo. 
Lee, in Line v, Harris. Lee's R. i. p. Id5.) 

A chapel of ease is built for the ease of 
parishioners that dwell too far from the 
church, and served by a curate, provided at 
the charge of the rector.— (Ibid, p. 166.) 

2. Nomination to. 

Of common right the incumbent has the 
nomination of a minister to a chapel of case 
jitbin his parish.— ^Line r. Harris. Lee's 
R. i. p. 146.) 

A clerk cannot, under 7 and 8 Geo. IV. 
p' 72, 8. 3, officiate without consent of the 
incumbent of the parish, in a newly-erected 
chapel, consecrated and endowed as a chapel 
of ease, unless the right of nomination has, 
hy deed ander seal, been previously declared 
to be in the endower.— (O. I. P., by Bliss v. 
Woods. Hagg. R. iii. p. 486.) 

3. Consecration of. 

It should seem a chapel cannot be conse- 
crated without the consent of the incumbent. 
SSee Carr r. Marsh.Phill. R. ii. p. 201.) 

II. — Proprietary. 

1. Nature of. 

Proprietary chapels are anomalies un- 
»;nown to the constitution, and to the eccle- 
siastical establishments of the church of 



England , and can possess no parochial rights 
— (Moysey v. Hillicoat. Hagg. R. ii. p. 46.) 

A chapel being shortly before 1735 built 
by private subscription, and the subscribers 
agreeing, out of the pew rents, to pay the 
rector of the -parish a yearly stipend, for 
performing divine service, a licence was 
obtained from the bishop to the rector and 
his successors, who, from time to time, per- 
formed therein parochial duties, but there 
was no proof of consecration, nor of any 
composition between the patron, incumbent, 
and ordinary ; such chapel is merely pro- 
prietary, and the minister, nominated by the 
rector of the parish, and licensed by the 
bishop, cannot perform parochial duties 
therein, nor distribute the alms collected at 
the Lord's Supper. — (O. I. P., by Moysey r. 
Hillicoat. Hagg. R. ii. p. 30.) 

2. Erection of- — Preliminaries to. 

Under the general law, the erection of a 
new chapel (properly so called) requires the 
joint consent of patron, incumbent, and or- 
dinary, and (generally) a compensation to 
future incumbents. (Bliss v. Woods. Hagg. 
R. iii. p. 609.) 

The earlier church building acts, 58 6. 3,. 
c. 45, 59 6. 3, c. 134, 3 G. 4, c. 72, carefully 
protect the rights and interests of patrons 
and incumbents, especially existing incum- 
bents; and 5 6. 4, c. 103^ only allows a 
departure from that principle for a limited 
time, and under very special circumstances. 
Semble — that the sole object of 7 and 8 G. 4^ 
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c. 72, authorizing the church-building com- 
missioners to declare the right of nomination 
to be in the endower, with lands or money 
in the funds, of a chapel, without compensa- 
tion made to the incumbent, was to encou- 
rage such endowments, and that such chapel 
must (save as to the compensation) be built 
either in conformity to the general law, or 
under the provisions of the earlier church- 
building acts.-— (Bliss V. Woods. Hagg. R. 
iii. p. 517.) 

3. Consecration of-^^Evidenee of — tt contra. 

The performance of baptisms, marriages, 
and burials, in a chapel existing from time 
immemorial, might possibly be presumptive 
evidence of consecration and of a conposi- 
tion ; aliter as to the chapel, the origin of 
which is ascertained. — (Moysey v, Hillicoat 
Hagg. R. ii. p. 60.) 

The incumbent of the parish has a right, 
without licence, to perform divine service in 
any consecrated building within the parish : 
Semble, therefore a licence to the rector from 



the ordinary to perform divine service in a 
chapel, tends to shew that the chapel was 
not consecrated. — (Ibid, p. 48.) 

4. Pees of Ministers of. 

PrimA facie, all parochial duties are com- 
mitted to and imposed upon the parish in- 
cumbent, and all fees and emoluments arising 
therefrom belong to him ; and such right can 
only be granted to a chapel, or its officiating 
minister, by composition with the patron, 
incumbent, and ordinary: quare^ whether 
not also with a compensation to future in- 
cumbents. — (Ibid^ p. 48.) 

III. — Chapel- YARD. 
Herbage of Sfc, to whom belonging. 

The herbage of a chapel-yard, and the 
loppings of trees in it, by law belong to the 
incumbent. If a person is proceeded against 
for cutting down timber, under 35 Edw. 1, ^ 
it must be by indictment at common law. 
— (Cox V. Ricraft. Lee's R. ii. p. 373.) 

See also title Lecturer, post. 
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Invocation of. 

It should seem that proceedings cannot 
be invocated, but when the cause is between 
the same parties, or on the same point : ap- 
plication for proceedings to be invocated 
from an other cause, rejected. — (Dearie v. 
Southwell. Lee's R. ii. p. 93.) 

II. — Transmission of original papers in. 

Where a copy of the minutes in a cause 
^ad been obtained, attested by the registrar; 
and the process transmitted differed essen- 
tially from those minutes; the person who 
bed obtained them having brought them 
into Court, and made affidavit that they were 
the same as he received from the registrar ; 
the original papers were ordered to be trans- 
mitted. — (Loder v. Letsome. Lee's R. ii. 
p. 96.) . 

III. — Delay of. 

Where allowed. 

A cause delayed till the return of a mate- 
rial witness from beyond seas. — (Martin v. 
Robinson. Lee's R. ii. p. 397.) 

IV. — Causes of office. 

Requisites previous to Promotion. 

Permission of the Judge. 
Where the office of the judge is promoted 



by any individual, a personal application 
should be made to the judge in the presence 
of the registrar, to be taken down and ap- 
pear in the minutes of the Court ; for it is a 
settled rule, the omission of the observance 
of which will be held fatal, that the leave of 
the Court must be first obtained ; since it is a 
part of the ecclesiastical jurisdiction, which 
is not exercised without discretion, or to be 
left entirely to the judgment or passions of 
private persons. — (By Sir William Scott, in 
Maidman v. Malpas. Hagg. C. R. i. p. 209.) 

The office of the judge cannot be promoted 
without the approbation of the judge him- 
self. From Ayliffe, p. 398 — Clarke's praxis, 
132 — and Oughton, tit. 160 — it appears 4here 
must be an asking of the ordinary. (Phill. 
R. il. p. 201.) Application is always made 
to the judge before a citation issues in a 
cause in which his office is promoted; but 
that is not for the purpose of considering 
the merits of the case, but frqm the nature 
of the suit — whether it be of ecclesiastical 
conusance, or the fitness of the person to be 
made responsible for costs to the other party. 
— (By Sir John Nicholl, in Carr v. Marsh. 
Phill. R. ii. p. 204.) 

The office of the judge allowed to be pro- 
moted not upon the merits of the case, but 
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Vaudity of. 

1> To found Jurisdiction. 

The mere entry of a caveat will not found 
the jurisdiction ; for it might be entered 
with intent to deny the jurisdiction, and pre- 
Tent the Court from taking cogpoizance of 
the matter. — (France v. Aubrey. Lee's R. 
ii. p. 534.) 

2. To prevent the issuing of an Inhibition. 
A caveat entered against an inhibition ; 

the inhibition refused. — Herbert v. Herbert. 
PhiU. R. ii. p. 430.) 

Notice, in the nature of a caveat against 
the issue of an inhibition, entered in the 
Arches Registry, on the authority of the 
precedent in Herbert v. Herbert, Phill. R. 
ii' p. 430. — (Chichester v. Donegal. Add. 
R-i* p. 23, in Note.) 

3. To stay Execution of Sentence, 

A sentence of the Prerogative Court, pro- 



nouncing against a will, and diecreeing ad- 
ministration to the daughter, having been 
affirmed by the Court of Delegates, and the 
cause remitted ; the Court will not allow the 
execution of the sentence to be delayed — ^by 
a prayer for an answer to the interest of the 
widow, who had been cognizant of;' though 
not cited to see, proceedings, nor by a cayeat. 
—(Dew V. Clark. Hagg. R. i. p. 311.) 

4. Right of Party entering. 

A party entering a caveat, and alleging 
himself to be an executor in the last will of 
the deceased, without inserting the date, 
has a right to call for an affidavit of scripts, 
without swearing as to his belief, that he is 
an executor in some paper left by the de- 
ceased : and, semble, without being liable to 
costs. — (Antrobus and Ashhurst v. Leggatt. 
Hagg. R. iii. p. 616.) 
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I. — His office. 

The bishop's vicar-general or chancellor, 
which is the same thing, is an ordinary. — 
yicarius, generalis dicitur ordinarius — secus 
vtcartM specialis datus in unA terrA diacesisy 
fe2 m eertA parte eausarum tantum, quia ills 
tit delegatus, nan ordinarius judex : Maranta 
!▼•▼. 14. Officiales principales vices Episco- 
fwum generaliter tenent, et ideo ordinarti sunt 
e«w«ndi ; Lynrf. p. 80.--^Add. R. ii. p. 410.) 
, Modem yicars-generai are only to be as- 
Jistant to the bishop.-r-(By Sir George Lee, in 
Smith v, Lovegrove. Lee's R. ii. p. 169.) 



II. — His jurisdiction. 

1 . As to requiring Proof of Bona Notabilia. 

Queere — Whether any chancellor, commis- 
sary, official, or the like, can be permitted to 
put the executor, or one entitled to adminis- 
tration of the effects of a party dying within 
his diocese, &c., upon proof, other than by 
oath in his own Court, of such party having 
left, bona nQtabUia, in divers dioceses, suf- 
ficient to found the jurisdiction of the Pre- 
rogative Court, before requiring probate or 
administration, in the Prerogative Court. — 
(Chase v, Yonge. Add. R. i. p. 336.) 

K 
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2. As to granting Licences to Predek, 

The power of gnwtiiig licences cannot 
now be legally given to chancellors, for the 
statute of uniformity, 13 and 14 Car. II. 
c. 4, s. 19, says that lecturers shall be li- 
censedkby the archbishop of the province, 
or bishop of the diocese (or in case the see 
be void) by the guardian of the spiritualities, 
under his seal, and shall in the presence of 
the same archbishop, or bishop, or ^krdian 
of the spiritualities, read the ^ Articles, Sec. 
Now when an act of parliament has ap- 



pointed certain po^soos to do a certain act, 
no otiier person can do it, and this is agree- 
able to the desire of the bishop long before, 
as appears from archbishop Abbofs injunc- 
tions and 11th Canon, 1640. — (By Sir GeoT$e 
Lee, in Smith «. Lovegroye. Lee's R. ii. 
p» 170.) 

III. — Of London. 

The chancellor of the diocese of London 
is not inrested with authority to grant li- 
cences to lecturers. — (Smith v. LoTegrove. 
Lee's R. ii. p. 162.) 
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I. — Rights of. 
1. Generally, 

(See title Incumbent.) 

3. In respect of Keys of the Church. 
(See title Incumbent.) 

II. — Superintendence of. 

In whom vested. 

The bishop has the general jsuperintend- 
ence of the clergpr within his diocese, and 
no one, without his permission, can perform 
the clerical functions within such diocese. 
--(Smith V. Loyeg^ve. Lee's R. ii. p. 102.) 

III.— Discharge of clerical functions. 

Upon iohose Permission, 

The canons of 1603, which relate to 
Stranger preachers, shew that no one can 
preacli without a licence from some bishop ; 
and the d6th and 37th of those canons shew 
that a clerk cannot perform any divine ser- 



fice without permission of the bishop of the 
diocese — (By Sir George Lee, in Smith v. 
Lovegrove. Lee's R. ii. p. 172). 

I am not aware that any clergyman of the 
Established Church can perform duty with- 
out a licence from the bishop ; ttte rector of 
every parish may appoint a curate, but that 
curate must be licensed by the diocesan. 
I know there are instances where curates do 
not apply for a licence ; but they ought to 
do so.— (Per Curiam, in Rose v. Lee. Phill. 
R. iii. p. 676.) 

IV. — ^Abusb of. 
In Vestry. 

QttOTc— Whether the gross abtise of a mi- 
nister, while presiding at a meeting of his 
parishioners in vestry, be not an ecclesiasti- 
cal offence, and punishable as such, hy the 
general ecclesiastical law; althdngh it be 
not liable to be dealt with as a '* chiding 
and brawling'^ within the Statute 5 and 6 
"Edward VI., by reason that the "vestry was 
clearly not held in a consecrated place, i. e. 
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within a chaFoh or chnrek-yard.— {Willianui 
V. GoodjFer. Add. R. ii. p. 463.) 

V. — Dbpqsition op. 

In whom pelted. 

Deposition is specially resonred by ike 
canon to the diocesan.- — (Sanndn v. Davies. 
Add. R. L p. 396.) 

VI. — Deprivatiov op. 

1. Who nMiy dofriiM, 

The dean of ihe Arches may depriTC a 
clerk in orders witbont ihe presence of ihe 
Bishop. — (See Hagg. R. i. p. 47, &c.) 

% Upon what Groundi promnme§d* 
(a) Inemiteno9iet, 

Upon proof against a clerKyman of re- 
peated and habitual acts of Ineontinency, 
eoapled with neglect of duty, and othe? 
conduct affording just scandal and offence 
to loA parishioners, the Coort is bound to 
proceed to depriTation. — (O, I. P., by Bnr- 
Soyae v. Free. Hagg. R. ii. p. 456.) 

(h) Preaching Doetrinei eontrmty to iho 
Articles of Religion* 
Proceedings under the Statute 13 Elis. o. 
lA, against a clergyman for preaching doc^ 
triaes contrary to Uie articles of religion. — 
(0. 1. P., by Bishop v. Stone. Hagg. C. R. 
1. p. 424.) 

3. When without Monition, or Suspension. 

A clergyman ma^ be deprived for fornica- 
tion, without preyioos monition or suspep- 
sioD. Sentence of deprivation affirmed with 
costs.— (Free, D.D. r. Bdrgoyne. Hagg. R. 
ii. p. 662.) 

VII. — Suspension of. 

1. Meaning of the Word* 

The general term ^* suspension," without 
aiiy additional words, always means suspen- 
sion ah officio only. — (By Sir George Lee, in 
Rowland v. Jones, Lee's R. ii. p. 192.) 

2. Causes of, 

(a) Drunkenness, 

A clergyman suspended for drunkenness 
for twelve montibs. — (Rowland v. Jones. 
Lee's R. ii. p. 191.) 

A clergyman suspended under a proceed- 
ing by articles, for drunkenness, profane- 
ness, &c. — (Saunder v, Davies. Add. R. i. 
p. 281.) 

(h) Immor4il Practices, 

An incumbent suspended, ah officio et hene^ 
fifiOf for three years, for immoral practices, 
-(Pawlett V. Head. Lee's R. ii. p. 566.) 

A clergyman suspended for three years 
for immoral conduct— (Watson r. Thorp. 
WiiU.R.i.p.a69.) 

Articles against the defendant (a clerk) 
for incontinence among Other offences of 



ecclesiastical cognisance, admitted to proof, 
(though no incontinence was charged within 
eight months before the commencement of 
the suit) notwithstanding the Statute 27 
Geo. III. c. 44 ; it being held by the Court, 
ihat this Statute only applies to suits 
against laymen, for mere incontinence, in 
order to the infliction of penance ; and not 
to suits against clerks for general unfitness 
to discharge their clerical functions, (such 
l^eneral unfitness to be inferred from this of 
mcontenence, among other offences) in order 
to their suspension or deprivation.— -(O. I. P., 
by Burgoyne v. Free. Add. R. ii. p. 414.) 

(c) Non^esidence. 

An incumbent suspended, ab officio et he- 
for non-residence.---(0. I. P., by 



Pawlet V. Head. Lee's R. ii. p. 666.) 

(d) Makimg Alterations in, or omitting 
any part of, the Divine Service. 

A clergyman ifuspended from the minis- 
tration of his office for a fortnight. A moni- 
tion decreed against him to refrain in future 
from offending in the manner charged in the 
articles, and condemned costs. — (O. I. P., 
by Newberry v. Goodwin. Phill. R. i. 
p. 382.) 

(e) Neglect af Dutg. 

1. Who mag Prosecute for, 

A clergyman may be prosecuted by any 
person for neglect of his clerical duty. — 
(Arg^ V, Holdbworth. Lee's R. ii. p. 515.) 

3. What wiU constitute Neglect. 

To constitute in a clergyman criminal 
neglect of duty, requiring censure and cor- 
rection, there must be neglect without just 
cause ; but unless such cause be shewn, the 
law will infer its absence. — (O. I. P., by 
Bennett v. Bonaker. Hagg. R. iii. p. 39.) 

8. Where the Court will dismiss for. 

In a criminal suit agaiost a clergjrman 
of unimpeached moral character, remote 
charges of omission or irregularity in per- 
forming divine service, being shown gene- 
rally not to be ** without just cause ;*' more 
recent charges being completely rebutted ; 
no neglect of duty being imputed for the two 
years next before the institution of the suit: 
ihe clergyman, as to one charge of miscon- 
duct,^having erred from mistake ; and as to 
two of ^the remaining charges (one of which 
totally misrepresented the &ct) having acted 
properly : the Court pronounced the articles 
not proved ; and, as no fair ground for a suit 
existed at the time of its institution, dis- 
mised the defendant with costs.-:-(0. 1. P., 
by Bennett v, Bonaker. Hagg. R. iii. p. 24.) 

(f) Brawling. 

A cleri^man suspended from administra- 
tion of his office for a fortnight, for words 
spoke9 during divine service : the defence 
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that they were jostifiable, as reproofs not 
held as sustainable. — (O. I. P., by Cox v. 
Goodday. Hagg. C. R. ii. p. 138.) 

VIII. — Proceedings against. 

1. Fw eutiing down Timber, vnder Staiuie 
35 Edw. I. 

If a parson is proceeded against for cat- 
ting down timber, under the 35 Edw. I., it 
must be by indictment at common law. — 
(Cox v^ Ricraft Lee's R. ii. p. 373.) 

2. On 48f A Canon. 

An allegation, responsiye to articles filed 
against the defendant, a clergyman, for a 
violation of the 48th Canon, by officiating 
out of his diocese ; as also, for obstructing 
a licenced curate in the performance of divine 
service, admitted to proof — from the proba- 
ble tendency of the facts pleaded to render 
it, at least a case for mitigated costs, if not 
to amount to a complete legal defence, as to 
both parts of the charge. — (O. I. P., by Gates 
V. Chambers. Add. R. ii. p. 177.) 

3. Time — when a bar to. 

The suit (for adulter^, fornication, ^c,) 
being against a clergyman for a suspension 
from his office, and for a deprivation of his 
benefice, the Court would have been of opi- 



hion, that the suit might have proceeded, 
notwithstanding eight months had elapsed 
after most of the charges were laid ; for the 
case is not within the Statute 27 G. III. c. 
44. — (Per Curiam, in Oliver and Toll v. 
Hobart. Hap^. R. i. p. 46.) 

The Court is bound to admit articles by a 
churchwarden against an incumbent, for 
irre^larties in the performance of divine 
service, and of parochial duties, and also 
for his violating the churchyard : nor (tiie 
suit being commenced in April, 1828, and 
the alleged offences being laid from Septem- 
ber, 1824, till January, 1827) is the lapse of 
time any bar. — (O. I. P., by Bennett v. Bo- 
naker. Hagg. R. ii. p. 25.) 

IX. — Occasional duties performed by. 

Legality of. 

That occasional assistance is punishable 
as an ecclesiastical offence, merely because 
the minister so assistant has not been licensed 
OS curate, by the bishop of the diocese, is 
more than, without further consideration, 
and other authorities being adduced, I am 
prepared to lay down as a rule of law ; such 
a rule would be highly inconvenient to the 
clergy; and might not unfrequently occa- 
sion parishioners to be deprived, altogether, 
of the church service. — (By Sir John Nicholl, 
in Gates v. Chambers. Add. R. ii. p. 191.) 
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I. — His oFncE. 

1. Where Spiritual, 

If he is nominated by the incumbent, he 
is a spiritual officer.*— (Barton v. Ashton and 
Gray. Lee's R. i. p. 350.) 

2. Where Temporal. 

If he is nominated bv the parishioners, he 
is a temporal officer. — (Barton v, Ashton and 
Gray. Lee's R. i. p. 350.) 

II. — Suits in respect of. 
1. By him. 

Where he must elect, how to sue. 
Articles admitted against a parish clerk : 
he appeals to the Court of Arches, and ap- 
plies to the Court of King's Bench for a 



mandamus : it is not competent for him to 
proceed in both Courts ; he was assigned to 
declare which he elects.— (Barton v, Ashton, 
Lee's R. i. p. 460.) 

2. — Against him, 

(a) For Deprivation, 

A proceeding against a parish clerk for 
deprivation ought to be plenary, and by ar- 
ticles. — (Barton v. Ashton and Gray. Lee's 
R. i. p. 350.) 

(b) For immoral Conduct and Neglect of 
Duty. 

Articles against a parish cleilc for immoral 
conduct and neglect of duty, admitted. — 
(Barton v. Ashton. Lee's R. i. p. 533.) 
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III. — LlCENCB Ot^. 

1. For wkat Offeneei revocable. 

Fomieation^ 

For this offence, his licenee is revo- 
cable. 



2. Neeeeeity of, 

A parish clerk may execute his office with- 
out the licence of the ordinary.— (Lee's R. 
i. p. 354, in Note.) 

A deputy parish clerk may act without a 
licence from the ordinary. — (Peake v. Bams. 
Lee's R. ii. p. 587.) 
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Rights of. 
1. As to the Personal Estate of their Debtor, 

Creditors are entitled to a constat of the 
personal estate, hut they have no right to 
litigate the quantum of security, or to require 
the sureties to justify. — (Hughes v. Cook and 
others. Lee's R. i. p. 386.) 

A creditor is entitled to a statement of the 



effects which have come to the possession of 
the executrix. — (Barclay v, Marshall. Phill. 
R. ii. p. 188.) 

2. As to the WUl of their Debtor, 

It is not competent to a creditor to dis- 
pute the articles of a will. — (Burroughs v. 
Griffiths and Hall. Lee's R. i. p. 544.) See 
title Account, p. 48^ as to Creditors. 
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I. — Law concerning. 
It is certainly trae, that both the Canon 
and the Statute Law forbid the citing of 
parties ont of their dioceses, or peculiar 
jurisdiotions. But it is equally true that 
the rule, at least in the statute law, was 
meant for the benefit of the subject ; which 
benefit it hath uniformly, as far as I see, 
been held to proYide for sufficiently, by 



giving defendants, who are so cited, a pri- 
vilege of pleading to the j urisdiction. Con* 
secj^uently, if a party, who is so cited, once 
waive that privilege, by appearing and sub- 
mitting to tiie suit, he or she is bound to the 
jurisdiction. — (By Sir John Nicholl, in Chi- 
chester V. Donegal. Add. R. i. p. 17, &c.) 

It appears to me that it hiurdly admits of 
a question, that a Court of limited jurisdio- 
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tion (I mean limited as an ordinary Court is, 
perl&aps to an archdeaooniy, or a bishopric, 
or an archbishopric,) and it is hardly neces- 
sary to observe, on the plainest principle of 
the common law, tiiat on a mere assertion of 
interest, such a Coort can never have juris- 
diction beyond its own local limits. I con- 
ceive that it is not the Statute of the 23 
Henry YIII. that created this objection: 
the objection is inherent in the nature of a 
limited jurisdiction. The 23 Henry YIII. 
seems to me to have had in view, only to 
enforce the principle of the common law, by 
imposing a penalty and forfeiture against 
those who should act against its principles. 
It seems, by the recital of the Statute itself, 
that it had become necessary, in respect of 
the practice which had been adopted by the 
archbisho]^ and others, and so the recital 
seems to import, in drawing within their 
superior jurisdiction persons who were not 
locally resident there. I take the Statute to 
be merely aflSrmative of the general princi* 
pie of the common law, and to give aid to 
that principle of the common law, by the en- 
forcement of the penalty and the forfeiture. 
The Canon Law considers it in the same way, 
and considers it as declaring the principle 
of the common law; and it declares, namely, 
that he who in respect of an office, which 
has a limit and local extent as to judicial 
jurisdiction, is necessarily, by the principle 
of the common law, limited in that jurisdic- 
tion, according to the extent and locality of 
his office. — (By the Vice-Chancellor, in 
Donegal v. Donegal. Phill. R. iii. p. 605-6.) 
On the refusal of a monition against 
district churchwardens to join the parish 
churchwardens in making a rate, the dis- 
trict churchwardens, though not parties to 
the suit below nor to the decree complained 
of, may, notwithstanding the formal words 
of the inhibition, be made the only re- 
spondents in the appeal, and the refusal of 
such monition, being a case within the third 
exception of the Statute of Citations, autho- 
rises the citing the parties out of their dio* 
cese.. Respondents appearing under protest 
assigned to appear absolutely. Costs re- 
served. — (Cotterell v. Mace and James. 
Hagg. R. iii. p. 743.) 

II. — Requisites of. 

1. As to the Deicription of the Party cited* 

In a testamentary suit the citation Of a 
party by an erroneous christian name, there 
being no doubt as to the indentity of the 
person, holden to be sufficient.-H(PowelI v. 
Burgh and others. Lee's R. ii. p. 517.) 

2. Ai to lUiidence of Wife, 

Qtuere — Whether a citation of the wife, at 
the domicile of the husband, is not sufficient 
to found the jurisdiction of the Court in a 
suit, even of nullity of marriage against the 
wife, wheresoeveir the wife may be actually 



resident.— (Chichcater v. Donegal. Add. 
R. i. p. 19.) 

3. AUepations Neeeuary to he inserted ts. 

Where the general law is relied upon, it 
is not necessary that it should be specifically 
stated.— (O. I. P., by Hutchins v. DensUoe 
and Loveland. Hagg. C. R. L p. 172.) 

4. Vartanee between Artielee and CitatioiL 

Where the charge is substantially the 
same, it will not be fatal ; and the taking 
away a part of the charge will not be fatal. 
•^O. I. P., by Hutchins v. Denziloe and 
Loveland. Hagg. C R. i. p. 172.) 

6. In Caueee of Office, 

Permission of the judge to promote suit 
— (Maidman v. Malpas. Hagg. .C. R. i. 
p. 209 ; and see title Causes.) 

III. — Abatement of. 
By wr&ng Deseripiian. 

(a) Cf the Judge. 

In criminal suit, office of the judge 
wrongly described in a copy of the articles 
fatal.-H[0. 1. P., by Williams v. Bott Hagg. 
C. R. i. p. 1. — Thorpe v. ManselL Hagg. 
C. R. i. p. 4.) 

It is not a fatal objection, that the articles 
were exhibited in the name of the surroyaie, 
and not of the judge. — (Prankard v. Deacle. 
Hagg. R. i. p. 169.) 

(b) Of the Residence of the Party cited. 
(Barham v. Barham. Hagg. C. R. i. p. 5.) 

IV. — Sufficiency of. 

In respect of Calling in Administration. 

Where the citation only called upon the 
party to bring in the administration, and 
show cause why another should not be 
granted, and did not say — to show cause 
why the original administration should not 
be revoked — it was held sufficient.-— (Recce 
V, Strafford. Hagg. R. i. p. 347.) 

V. — Insufficiency of. 

1. In respect of calling in Adsninistration. 

A citation which had been taken out on 
false pretences, and had not been served 
upon the party against whom it had been 
entered, holden void. — (Murphy «. McCarthy. 
Lee's R. ii. p. 529.) 

3. In Matrimonial Suits. 

A citation issuing as 'Mn a suit of nullity 
of marriage by reason of a former marriage," 
will not found a sentence of separation ** by 
reason of an undue publication of biuans, 
the woman being therein described as spin* 
ster, the first husband having died subse- 
quent to the publication of banns, but prior 
to the marriage.^ Wrightty. Ellwood. Hagg. 
R. ii. p. 596.) 
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VI. — Service of. 
1. To put Party in Contempts 
(See Elme v. ]>a Costa. Phill. fi. i. p. 
176-6.) 

8. On Minor. 

In all cases of " process'' senred on a 
Mtnor, the Court reoniies a oertiieate of its 
liaring been servea in the presence of the 
natnral or legal gaardiui of the minor ; or 
at least in that of some penon or persons, 
vpon whom the actual care and custody of 
the minor, for the time being, has properly 
deyoWed. — (Cooper «. Green. Add. K. ii* 
p. 454.) 

VII. — ^VlIS ET MODIS. 

1. On default of Appearance where Libel 
waihereadinpJ^. 

When the nsnal citation had been retamed 
with certificate that the party was not foand 
to be senred, &c., a farther citation, vii* et 
modii, was issued, and returned, and decree 
obtained, calling on the party to appear, 
and see proceedings, with intimation that the 
Court would proceed on non-appearance; 
a libel was Uhen offered and was about to be 
reiid in peenanif when, &c. — (Lady Herberts. 
Lord Herbert. Hagg. C. R. ii. p. 263.) 

2. Distinction betweenCitation,Yua eimadisy 
and Personal Service, 

There is some difference between this ser- 
Tice and personal service : a personal ser- 
nee may conclude both the party and tiie 
Conrt ; but a service, viis et modis, is a con- 
structive service and concludes the party, 
hut does not oonclude the Court. The 
Court on good and sufficient grounds may 
oftn the proceedings to get at the substan- 
^ justice of the case. — (By Sir John 
Nicholl, in the goods of Thomas Robinson. 
I^hiU. R. iii. p. 612.) 

Vni.— Where paHTy may be vvr in con- 
tempt UPON. 
It is laid down in books, and is not to be 
denied, that parties may be put in contempt 
^ a public citation only.— (By Sir William 
Wynne. Phill. R. i. p. 176.) 

IX.— Who may object to — et contra. 

A party cited. — (Donegal ». Donegal. 
^n, K. iii. p. fi08-9.) 

Not competent to a party called upon to 
see proceedings in a marriage suit to object 
to the jurisdiction, on the ground that the 
pvty proceeded against has been unduly 
cited.--(Bonegal and Donegal v. Chichester. 
l*Mll.i.iii.p.586.) 

In the course of the proceedings in this 
^e an objection has been taken to the cita- 
u«& : not that it is ill conceived, but that it 
m not been eicecuted properly ; the objec- 
Uon is taken by the party called upon to see 
proceedings. The party cited in the cause 



might object to this ; but it is not compe- 
tent for the party cited only to see proceed- 
ings, to do so. — (By Sir William Scott, in 
Donegal and Donegal^. Chichester. Phill. 
R. iii. p. 606.) 

X. — ^TO see nUMEEOINOS. 

Who mojr he eited. 

1. In Matrimonial Suits. 

(Donegal and Donegal v. Chichester. 
Phill. R. iii. p. 666.) 

In a cause of divorce, where the alleged 
marriage is denied to be valid, the Court 
may, probably y permit third parties who have 
estates expectant, inter alia, upon the issue 
of such- alleged marriage — ^beiu^ illegiti- 
mates, and who consequently are ioterested 
in the question of its validity — to be cited 
to *^ see proceedings*' in the cause so far as 
relates to the marriage* — (Montague «. Mon- 
tague. Add. R. ii. p. 372.) 

2. In WiU Causes, 

A nextof kin contesting a will propounded 
by an executor, may take out a decree citing 
all persons interested under the will ** to see 
proceedings.** — (Colvin v. Eraser. Hagg. R« 
1. p. 107.) 

Certainly, in the usual course of practice, 
such decrees issue only against the next of 
kio of a testator, and at the promotion of the 
executor, or of the person propounding a 
will. But in the case of Calder v. Calder, 
which occurred here in 1792, the party ob- 
tained a decree against all persons in 
general to appear, and propound a will — 
tiiatcase arose upon a change of circum- 
stances in the testator, occasioned by his 
marriage and the birth of a child. The ap- 
plication then is not unprecedented ; and 
the present case is under very special cir- 
cumstances. A will, which was executed in 
the East Indies, as far back as the year 
1814, is now attempted to be set up, and the 
ground of opposition is, as I understand, 
that it has been revoked. And although it 
is true that the act of the executor, being the 
appointee of the deceased, would, to a cer- 
tain extent, bind all persons interested under 
the will ; ^et some party might perhaps, at 
a future time, allege collusion. It is there- 
fore highly expedient, in a case of this 
nature, to pursue the course which is pro- 
posed; particularly as the grant of the 
decree cannot occasion an^ prejudice to the 
adverse party; for the inconvenience, if 
any, will fall upon the next of kin, who 
makes the application. — (By Sir John 
Nicholl, in Colvin v. Fraser. Hagg. R. i. 
p. 108.) 

XI. — Court of Arches — power of to issue. 

The Court of Arches has no jurisdiction to 
cite generally, except in cases specified in 
the 23rd Hen. VIII. c. 9.— (Hughes r. Her- 
bert. Lee's R. ii. p. 287.) 
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XII.— Appearance to— effect of. 

If a party oited «# within the jarisdiction 
of the Ecclesiastical Court, thoaj^h actually 
resident withiD/an other jurisdiction, appear 
and submit to the suit, such original defen- 
dant (d fortiori one cited to see proceedings 
by such original defendant) is bound to the 
jurisdiction. — (Chichester v. Donegal. Add. 
R. i. p. 5.) and see (Donegal v. Donegal. 
Phill. K. iii. p. 508-9.) 

Appearance waives any objection so far 
respects tiie formality of the proceed- 



as 



iog.--H^rankard v. Deacle. Hagg. R. 
p. 185.) 
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XIII. — ^When articles may be demanded 

after. 

1. Generally. 

On a citation to appear on a day fixed, 
and receiTC articles, &c., the person is not 
entitled to demand that the articles should 
be deliTcred on the first court day, or that 
otherwise he should be dismissed, the Court 
will grant a continuance to the next court 
day.----(0. I. P., by Hutchings v. Denziloe 
and LoTeland. Hagg. C. R. i. p. 170^ in 
note.) 

2. In Defamation Cause*. 

In defamation causes the articles must be 
delivered on the day of appearance. — (Ibid.) 
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I. — Of Chancery* 

1. Where itwiUeallin aid the Ecdesiasti- 
cal Court. 

In respect of Testamentary Papers. 

To ascertain its testamentary character. — 
(Bagnall v. Sir Jacob Gerard Downing, Bart. 
Lee^ R. ii. p. 4.) 

2. Where it will stay Proceedings in defer" 
ence to Ecclesiastical Court. 

In respect of Wills. 

Where tiie validity of testamentary papers 
is contested in the Court of Probate;- the 
Lord Chancellor always stays proceedings 
in his Court till that validity is determined 
upon. — (Gascoyne v. Chandler. Lee's R. 
ii. p. 241.) 

3. Analogies between, and the Ecclesiastieal 
Courts. 

The practice of the Court of Chancery is 
not analogous to our proceedings. — (By Sir 
John Nicholl, in Evans v. Knight and Moore. 
Phill. R. iii. p. 424.) 

4. Construction of Wills by. 

The Court of Chancery must determine 
whether a will can operate as marriage 
articles or a deed. — (By Sir George Lee, m 



Pohlman v. Uzzelman and others. Lee's 
R. ii. p. 321.) 

6. Power of— to explain Ambiguities on face 
afWm. *r^ 9 J 

If there be any ambiguity upon the executed 
instrument, the Court of Construction is the 
proper tribunal to decide upon that ambi- 
guity, and to admit or reject parol evidence 
for the purpose of explaining it: for that 
Court has quite as extensive powers as this 
Court, to receive evidence to explain what* 
ever is ambiguous upon the face of the will 
itself.~(By Sir John Nicholl, in Fawcett v. 
Jones. Phill. R. iii. p. 480.) 

II. — Ecclesiastical. 

1. Superior — hoto regarding the Inferior. 

As to the hardship of sustaining appeals 
from inferior Courts for pursuing the ancient 
in preference to the modem, and it is to be 
presumed, the correcter practice ; the general 
answer to arguments from topics of this 
nature is simple and obvious. Where those 
Courts have deviated into mere formal irre- 
gularities, the visiting of these with any 
thing of strictness by tiiis Court, may justly 
be deprecated as harsh. But where their 
course of procedure violates either the rules 
of positive law, or the dictates of natural 
Justice, or both these together, this Court 
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is bound to administer a correction to them 
which it can only apply, by sastaining ap- 
peals from those orders, or decrees, to which 
that course of procedure may have lead. — 
(By Sir John Nicholl,inSchnitesv. Hodgson. 
Add. R. i. p. 113.) 

To ayoid defeating substantial justice, the 
Court will, as far as it properly can, disregard 
mere form. — (By Sir John Nicholl, in Lloyd 
and Clarke v. Poole. Hagg. R. iii.p. 482.) 



2. Where it will not suspend its Proceedings^ 
in consequence of a Suit at Law, 

The Ecclesiastical Court cannot be called 
upon to stop its proceedings on a question 
of discipline against a minister of the church 
of England, because proceedings have been 
instituted elsewhere respecting his civil 
rights.-— (By Sir John Nicholl, in Carr 
Marsh. Phill. R. ii. 205.) 
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I. — P*>RCE OF. 

Ijength of cohabitation forms a strong 
call on the circumspection of the Court, to 
see that the CTidence is complete. — (By Sir 
William Scott, in Johnson v. Parker. Phill. 
R. iii. p*41.) 

II. — ^Presumptions in respect of. 

The general presumption is, that a hus- 
band and wife liTing in the same house, live 
on terms of matrimonial cohabitation ; but 
particular circumstances may repel that 
presumption. — (Beeby v. Beeby. Hagg. R. 
i. p. 796.) 

III. — Absence of. 

1. Proof of— on whom depending. 
Semble, that the husband by pleading that 

the wife slept at his house on the night after 
the last act of adultery charged, (of which 
adultery he was at the time imformed) takes 
on himself the onus of shewing, that they 
did not sleep together on that night, though 
generally speaking, the party relying on 
condonation as a bar, should plead it. — 
(Timmings v. Timmings. Hagg. R. iii. p. 84.) 

2. Where not amounting to Cruelty. 

The husband taking to a separate bed is 
not pleadable as cruelty. — (D'Aguilar v, 
D'Aguilar. Hagg. R. i. p. 776, Notis.) 

IV. — ^Where Court will direct a return to. 

If a wife proceeding against her husband 
for cruelty and adultery, was not originally 
justified in withdrawing from cohabitation, 
the Court must pronounce her under an 
obligation to return — (D'Aguilar w. D'Agui- 
lar. Hagg. R. i. p. 784.) 



In answer to a suit for restitution of con- 
jugal rights brought by the husband, legal 
cruelty being established, but a reconcilia- 
tion and matrimonial intercourse having 
afterwards taken place, the Court enjoined 
the wife to return to cohabitation, holding 
that there was no proof of subse(juent mis- 
conduct by the husband, sufficiently re- 
moving the bar of condonation, and reviving 
previous cruelty, to entitle the wife to a 

sentence of separation. (Westmeath v, 

Westmeath. Hagg. R. ii. p. 1, Supplement.) 

V. — Where amounting to forgiveness of 
adultery, et contra. 

The wife's unwilling acquiescence in a 
return to live in the same house, but without 
connubial cohabitation, does not amount to 

a complete forgiveness. (D'Aguilar v. 

D'Aguilar. Hagg. R. ii.^p. 782.) 

Conjugal cohabitation after an act of adul- 
tery, avowed by the husband to the wife, 
may be condonation ; but if a wife overlooks 
one act of human infirmity, it is not a legal 
consequence that she pardons all other 
acts. — (D'Aguilar v. D'Aguilar. Hagg. R. 
ii. p. 786.) 

VI. — Where meritorious. 

It is not necessary for the wife to with- 
draw from cohabitation on the first or second 
instance of misconduct. It is legpal and me- 
torious to be patient as long as possible. 
Forbearance does not lesson her title to 
relief. — (Dnrant v. Durant. Hagg. R. i. p- 
768, Notis.) 

VII. — Effect of — on separation. 
1. Where a Bar to. 
If legal cruelty be established, a subse- 
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quent reconciliation and matrimonial inter- 
course, form a legal bar to a separation for 
such preceding cruelty. — (Westmeath v. 
Westmeath. Hagg. R.i. p. 1 12, Supplement.) 
Matrimonial cohabitation, after being in 
possession of full legal proof of adultery, is a 
criminal conniTance and collusion, barring 
the husband's relief for his wife's adultery, 
happening within twoyears after marriage. — 
(Timmings v. Timmings. Hagg. R. ii. p. 76.) 



2. Where not a Bar to. 

The husband haying proved the wife's 
adulterous connection with one individual, 
live years after separation, of which connec* 
tion two children were born, the Court held 
that the husband's knowledge of, and con- 
sent to gross indelicacies, or even adultery 
with three other persons during cohabitation, 
would not bar him. — (Hodges v. Hodges. 
Hagg. R. iii. p. IIH.) 
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I. — Of appraisement. 
1. Nature of. 

A commission of appraisement has often 
been determined to be only a mere solemn 
inventory. — (By Sir George Lee, in Watson 
V. Milward. Lee's R. ii. p. 333.) 

. 2. Where preferred to an Inventory. 

(Stote V. Thomas Tyndall, Esq., the King's 
Proctor. Lee's R. ii. p. 405.) 

3. Grant of. 

^elyar v. Helyar. Lee's R. i. p. 614.) 
Commission of appraisement granted to 
value the effects of an intestate. Objection 
taken to the return over-ruled. — ^(Smith v. 
Oram. Lee's R. ii. p. 256.) 

4. Where it cannot be questioned. 

If decreed in the presence of the Proctor 
of the adverse party, and not objected to, 
although it be not to pass the seal for ten 
days, cannot be called in question, before 
the seal is affixed, because, in that case, the 
sealing is a mere ministerial act of an under 
officer, in consequence of that decree. — (By 
Sir George Lee, in Franco v. Alvarenza. 
Lee's R. i. p. 193.) 

5. Decreed at Suit of Residuary Legatee. 
(Beebee v. Beebee. Lee's R. ii. p. 646.) 



6. Cost of. 

(«) Whencepaid. 

The expenses of a commission of ap- 
praisement decreed to be paid out of the 
estate of an intestate. — (Leggatt v. Legg^tt. 
Lee's R. i. p. 408. — Clark v. Clark. Lee's 
R. ii. p. 269. — Pickering and Towers v. 
Towers. Lee's R. ii. p. 413. — Beebee v. 
Beebee. Lee's R. ii. p. 646.) 

(&) After what Debts, and at what period. 

The expenses of a commission of ap- 
praisement to be paid out of the estafe of 
an intestate before distribution, but after 
the payment of the just debts. — (Clark ». 
Clark. Lee's R. ii. p. 269. — Pickering and 
Towers v. Towers. Lee's R. ii. p. 413.) 

(c) Allowance of the Commissioners. 

The usual allowance \s a guinea a-day. — 
(By Sir Geo. Lee, in Turner, by her Guardian 
V. Hall. Lee's R. ii. p. 502^) 

II. — To EXAMINE WITNESSKS. 

1. (Abroad) Execution of , 

It ought to be executed according to the 
law from which the commissioners received 
their delegated authority.— (By Sir William 
Scott, in Herbert v. Herbert. Hagg. C. R. 
ii. p. 268.) 
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2. (At Home) Exeeutum of. 

When informal. 
A commission to swear witnesses, directed 
to be sworn before a notary pablic, but sworn 
before two witnesses instead of a notary 
public, held Toid.— (Jones «. Jones. Phill. 
R. ii. p. 241.) 

III. — Of review. 
When grantahle. 

A commission of review is not ^rantable, 
unless the Lord Chancellor be satisfied that 



the principles of law on which the Court 
decided were wrong, or that the facts were 
either misstated or misunderstood. — (Wyatt 
V, Ingram. Hagg. R. iii. p. 467.) 

IV. — Of delegates. 
Who may he included in. 

An application to include Lords Spiritual 
and Temporal rejected, because the ques- 
tions in the cause turned upon points of 
law. — (Helyar v, Helyar. Lee s R. i. p. 614.) 
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I. — ^What acts amount to. 

The renouncing all further allegations, 
unless exceptive, is the virtual conclusion 
of the principal cause as to the rights of the 
parties : leave for further pleading is in the 
discretion of the Court.--(Middleton v. Mid- 
dleton. Hagg. R. ii. p. 135, Supplement.) 

II»— When against the judge the cause 

IS CONCLUDED. 

The cause is never concluded against the 
judge ; — and, at the hearing, he may admit 
an allegation or exception, if he shall think 
it necessary.— (By Sir John Nicholl, in Hal- 
ford V. Halford. Phill. R. iii. p. 103.— In- 
gram V. Wyatt. Hagg. R. i. p. 105.) 

III. — Rescinding of. 

1. Prelimiiiaries — which the Court will 
require. 

When the Court is prayed to rescind the 
conclusion of a cause, in order to fresh 
matter being pleaded, it always requires to 
be satisfied both that the party praying it is in 
Jio laches, a,nd thattlie measure pray ed is one 
essential to the ends of justice : it always 
inrther requires that some special ground 
be laid (as that of such fresh matter having 
^fvly come to the party's knowledge, or, as 
the case may be,) to found the prayer. — 
(Burant v. Durant Add. R. ii. p. 267.) 

No party, whether such originally, or a 
Joerc intervener in a cause, can, of right, 
plead in the principal cause, after publica- 
tion has once passed, of evidence taken in 
that cause : but the Court, if prayed, may 
still, ex grati&y permit a party to plead on 
cause shewn.--(Clement v. Rhodes and 
others. Add. R. iii. p. 37.) 



The Court, before granting a prayer to 
rescind the conclusion, in order to the admis- 
sion of an allegation, requires an affidavit, 
setting forth facts material as well as noviter 
perventa ; and it generally also requires that 
the allegation, pleading those facts, shall be 
tendered at the time of making the prayer. 
-H(Sinith V, Blake. Hagg. R. i. p. 88.) 

2. Where permitted. 

Conclusion of the cause rescinded, to 
allow proof to be produced of the handwrit- 
ing of a testator. — (Shaunessy v. Allen. 
Lee's R. i. p. 9.) 

The conclusion of a cause rescinded, to 
allow the party to plead the identity of the 
testatrix, on the party praying for the in- 
dulgence, paying the expense retardati pro- 
cesAs. — (Smith v. Smithson. Lee's R. ii. p. 
416.) 

Conclusion of cause rescinded to explain 
the delay in instituting the suit. — (Best v. 
Best. Phill. R. ii. p. 168.) 

Quare — Whether the Court has power 
to rescind the conclusion of a cause after 
sentence, against the sense and consent of 
the party for whom it was given. — (Law- 
rence V. Maud and Pickwell. Add. R. i. 
p. 481.) 

In a suit for separation by reason of the 
wife's adultery, after the arguments of 
counsel are closed, and after the Court has 
delivered its opinion, that though culpable 
and suspicious conduct had been, adultery 
had not been proved, it is a fit exercise of 
discretion to rescind the conclusion, for the 
purposeof admitting an allegation, pleading 
further matter to establish the wife's guilt. 



84 



CONTEMPT. 



— (Hamerton v. Hamerton. Hagg. R. iii. 
p. 618.) 

In a suit for separation, by reason of the 
wife's adultery, (publication having passed) 
the Court, on an aflSdavit that material facts 
are newly discovered, may, in its discretion, 
allow the cause to be opened, for the pur- 
pose of pleading further adultery. — (Mid- 
dleton V. Middleton. Hagg. R. li. p. 134, 
Supplement.) 

In a suit for separation by reason of the 
wife's adultery, the conclusion of the cause 
may be rescinded generally ; if the Court is 
of opinion, after argument, that adultery is 
not suflSciently proved.— (Donnellan v. 
Bonnellan. Hagg. R. ii. p. 144^ Supple- 
ment,) 

In a testamentary cause, the Court, after 
hearing the arguments and, delivering its 
opinion of the insufficiency of the evidence, 
may rescind the conclusion, in order that 
the identity of the alleged testator may be 
pleaded and proved.— ^Cargill v, Spence. 
Hagg. R. iii. p. 146.) 

In a suit for seamen's wages, the judge 
may properly rescind the conclusion of the 



cause for the admission of further evidence. 
— (Henley alM Dudderidge v. Morrison. 
Hagg. R. ii. p. 147, Supplement.) 

3. Where not permitted. 

In a cause of nullity of marriage : on 
ground alleged — youth. — (Nokes v. Mil- 
ward. Add. R. ii. p. 402.) 

On a suggestion that a charge of collusion 
and connivance raised in argument on his 
own evidence, was a surprise on the husband, 
there being no counter-pleas or interrogato- 
ries, the Court refused to rescind the conclu- 
sion, in order that letters might be pleaded, 
holding that the husband was bound to guard 
himself originally against such suggestions. 
—(Crewe v, Crewe. Hagg. R. iii. p. 123.) 

The Court will not, before the hearing, 
rescind the conclusion, in order to admit an 
allegation, counter-pleading letters annexed 
to interrogatories, nor will it direct such 
letters to be dis-annexed ; but semble, that 
if, at the hearing, the letters appear im- 
portant, it will then allow the admissibility 
of the allegation to be debated. — ^Turton o. 
Turton. Hagg. R. iii. p. 346.) 
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I. — By what process parties may be put in. 
Sy a public Citation only, 
(Elme V, Da Costa. Phill. R. i. p. 176.) 

II. — Consequence of. 

Parties put in contempt, and as against 
whom proceedings in a suit are had tit 
pcenamy merely, may be condemned in costs 
of that suit, whether it be a criminal or only 
a civil suit.-— (Forster v, Forster. Add. R. i. 
p. 469. — Bridgwater v, Crutchley. Add. R. 
1. p. 480.) 

III. — ^When parties may be pronounced in 
contempt, et contra. 

A party not to be pronounced in contempt 
at the same time that his answers are held 
insufiicient.--(Morgan v, Hopkins. Phill. 
R. ii. p. 582.) 

Where no sufficient cause is shewn for 
neglecting to comply with] a monition, per- 



sonally served, a party may at once be pro- 
nounced contumacious : but aliter, for a 
mere informality, if he has virtually obeyed, 
or is ready to obey, the monition. — (Hamer- 
ton V, Hamerton. Hagg. R. i. p. 23.) 

A party not giving in his answers on the 
day of the return of the decree, personally 
served, will be pronounced contumacious ; 
similiter, a witness not appearing to a com- 
pulsory. — (Wyllie V. Mottand French. Hagg. 
R. i. p. 33.) 

Whatever is to be done, personally, by the 
party principal in the cause, requires in 
strictness 2l personal service of the notice or 
decree for doing it upon the party principal. 
-—(Durant v. Durant. Add. R. i. p. 114.) 

IV. — ^WhEN parties hay be SIONinBD UPONy 

et contra. 

Service upon the proctor in the cause, 
will not justify the Court in putting the party 
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in contempt, and proceeding to signify him 
under the statute ; a measure, which I con- 
ceive Ecclesiastical Courts to be only war- 
ranted in adopting, where the prior proceed- 
ings have been conducted witii the strictest 
regularity.— -^By Sir John NichoU, inDurant 
V. I>urant. Add. R. i. p. 121.) 

I cannot concede that a party may be put 
in contempt, and signified so as to become 
liable to all the penalties of contumacy, 
merely from his proctor doing that, for 
the doing which he has no strict legal autho- 
rity .^By Sir John Nicholl. Ibid, p. 122.) 

IVhen no sufficient case is shewn for neg- 
lecting to comply with a monition personally 
senred, a party may be at once pronounced 
contumacious ; but aliter for a mere inform- 
ality, if he has virtually obeyed, or is ready 
to obey, the monition. — ^Hamerton v. Hamer- 
ton. Hagg. R. i. p. 23.) 

V. — Punishment of, by imprisonmbnt. 

Hatv far Discretionary in the JEcclesitutical 
Judge* 

Imprisonment for contempt, nature, elTect 
and remedy of— not as often erroneously 
supposed either in the discretion, or ter- 
minable at the pleasure of the ecclesiastical 
judge, by whom the party is pronounced in 
contempt.— (Barlee v. Barlee. Add. R. i. 
p. 301.) 

A notion prevails thlit a contempt must be 
some disrespect shown to the Court, and that 
the imprisonment is in the discretion, and 
terminable at the pleasure of the judge. 
This is very erroneous. Contempts are 
usually incurred by a party's neglect or re- 
fusal to do some act which is, in justice, 
due to the other party in the cause ; such as 
the giving in of answers, the payment of 
costs and the like ; and the imprisonment 



which follows, is at the prayer of the other 
party — a prayer to which the Court cannot 
refuse to accede, without a breach of its 
duty, and a denial of justice.— (By Sir John 
Nicholl, in Barlee v. Barlee, Add. R. i. 
p. 304.) 

The Court haying pronounced a party in 
contempt, and signified that contempt to 
the proper temporal jurisdiction, its autho- 
rity here ceases — the imprisonment takes 
place under that of the temporal jurisdic- 
tion ; nor has this Court the power of re- 
leasing at pleasure, but only on the obe- 
dience of the party. This Court can no more 
release, than a judge at common law can, 
at pleasure, release a defendant who is im- 
prisoned for non-payment of damages re- 
covered in an action. — (By Sir John Nicholl. 
Ibid,p. 306.) 

VI. — ^When suspended. 

A contempt, which had originated from 
the inability of the husband to pay alimony 
and costs, suspended. — (Fitzgerald v. Fitz- 
gerald. Lee's R. ii. p. 263.) 

VII. — Against an Irish peer pronounced. 

The Court will pronounce an Irish peer 
in contempt for non-payment of costs, and 
direct such contempt to be signified, leaving 
the Lord Chancellor to decide whether the 
writ de eantttmaee capiendo should issue. — 
(Westmeath t;. Westmeath. Hagg. R. ii. 
p. 663.) 

VIII. — ^Who cannot be guilty of. 

An insane person cannot be guilty of con- 
tempt, so as to be legally responsible. — (By 
Sir John Nicholl, in Barlee v. Barlee. Add. 
R. i. p. 306.) 
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In lieu of excommunication, in process, by Statute 63 Geo. III. c. 127 —(Hagg. C. 

R. i. p. 24, Appendix.) 
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I. — Generally. 

1. Discretion of the Court in respect of. 

These are subject to the discretion of the 
Court, to be exercised on the nature of the 
suit, and the conduct of the parties in it. 
The general rule is, that such a party is en- 
titled to costs, unless they are forfeited by 
his misconduct.— (By Sir William Scott, in 
Lagden v. Robinson and Green. Hasrir. C. 
R. i. p. 505, &c.) 

In these Courts it has always been held, 
that costs arc a matter of discretion, not 
of capricious discretion, but according to 
the just consideration of all the circum- 
stances. It is the duty of the Court, on 
one hand, to* proteet parties in the fair 
assertion of their just and legal rights ; and, 
on the other hand^ to check yexatious litiga- 



tion. — (By Sir John NichoU, in Bumell v. 
Jenkins. Phill. R. ii. p. 400.) 

As to costs, it always lies in the discretion 
of the Court to mitigate them, as the circum- 
stances of the case may appear justly to 
require — (By Sir John NichoU, in Wilson 
V. M'Math. Phill. R. iii. p. 92.— O. I. P., 
by Griffith v. Reed and Harris. Hagg. R. i. 
p. 210.) 

It is said, that in respect to the costs, the 
Court may exercise a discretion ; and that 
is true as a general principle, but the ex- 
pression must not be understood to mean, 
that it is in the power of the Court to give or 
withhold costs as it pleases ; but it means, 
that costs are in the legal discretion of the 
Court, adhering to general rales, and former 
precedents. — (By ^. Lushing^on, Chancel- 
lor of London, in Goodall and Gray v, Whit- 
more and Fenn. Hagg. R. ii. p. 374.) 
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2. Where the Court hue no Juriediction in 
respect of- — between Proctor and Client, 

Bills of costs, between a proctor and his 
party, are of common law cognizance ; the 
Ecclesiastical Conrt has no jurisdiction over 
them; — ^the examination of such bills, by 
the deputy registrar, is only by consent, and 
ex yratiA ; and neither party is bound thereby 
as to the amount. — (Peddle v. Evans. Hagg. 
R. i. p. 684.) 

What are the powers and jurisdiction of 
this Conrt, in respect to costs between proc- 
tor and client, incurred in a contested suit ? 
The Court has no power to decide what is 
dae, nor to enforce the pajrment. Even in 
common form business, in which the proctor 
is acting more in the character of an officer 
of the Court, and for which there is an es- 
tablished table of fees, and which, therefore, 
is subject to a more direct controul, the 
Court has, of its own authority, no such 
power ; but where costs are given against a 
party, the Court, in order to carry its sentence 
into execution, is empowered to tax the 
costs, and enforce the payment ; but as be- 
tween proctoi: and client, the Court has no 
such authority : it can neither decide what 
shall be received, nor what shall be paid, 
nor can it enforce payment. The proctor 
can only recover his charge by action at law, 
when he must prove the items of his bill. 
All that this Court can do, is, upon the ap- 
plication of the client, to refer the bill to the 
registrar for examination. The Court does 
this for one of two purposes : — first, to enable 
the suitor to judge what he will pay or ten- 
der, before bringing the matter into a court 
of law, by refusal of payment ; but this is 
not properly a taxation of the bill ; the 
registrar does not report the bill to the 
Court ; the judge does not tax the bill : the 
proctor first making oath that the amount 
reported has been necessarily expended ; 
nor does the Court issue a monition for the 
payment of the sum taxed. It has no such 
authority between proctor and client. The 
reference to the registrar is merely in aid of 
justice, and for the convenience of suitors. 
The other purpose is, in order to found a 
complatnt of extortion against a proctor, if 
he has made out, and attempted to obtain, 
payment of an exorbitant Mil, or of fraudu- 
lent charges.— H(By Sir John NichoU, in 
Peddle v. Toller. Hagg. K. iii. p. 287-8.) 

8. Bilh of. 

(a) Right in respect of, 
^ A client is, under all circumstances, en- 
titled to a detailed bill from his proctor. — 
(Peddle v. Toller. Hagg. R. iii. p. 297.) 

(h) Where referred to the Registrar for 
Taxation, et contra. 
When a detailed bill of costs has been 
delivered, and long acquiesced in, and pay- 
ment made, after the suit was at an end, and 
when the party was not inops consiliif the 



party would not be entitled to have it referred 
to the registrar for examination: aliter, 
where the payment took place without a 
detailed bill, and application for reference 
to the registrar, was made shortly after the 
delivery of the bill. — (Peddle v. Toller. 
Hagg. R. iii. p. 296.) 

4. Costs mitigated. 
How procured. 

(See O. I. P., by Gates v. Chambers Add. 
R. ii. p. 177.) 

5. Payment of 

(a) How enforced. 

The Ecclesiastical Court can enforce the 
payment of costs, where one party is con- 
demned in costs, to the other party ; and 
such costs are then taxed by the judge, in 
open court, on the report of the deputy re- 
gistrar, subject to objection from either 
party.---(Peddle v. Evans. Hagg. R. L 
p. 686.) 

(h) By Monition, 

A monition having issued — that monition 
not being obeyed, and the party who ob- 
tained it, praying the further aid of the 
Court to enforce obedience — the Court, I 
think, in spite of what has been alleged to the 
contrary in this case, is bound to grant that 
aid. Obedience to a monition for payment 
of costs, can only be rendered hv payment 
of costs.--(By Sir John Nicholl, in Coates 
p. Brown. Add. R. i. p. 351.) 

If a party comndtted for non-payment of 
costs, under an erroneous process, be there* 
upon released : the Court is bound, at the 
application of the party to whom they are 
still due, to issue a new monition for pay- 
ment of such costs — ^Austin v. Bugger. 
Add. R. i. p. 307.) 

The obligation to pay costs, pursuant to a 
monition for payment, held under the cir- 
cumstances, not to be dispensed with by the 
party, to whom they were due, having bound 
himself to waive them, by an instrument 
executed out of court.---(Coates v. Brown. 
Add. R. i. p. 345.) 

II. — Appeals in respect of. 

1. When AppealahU, 

The giving costs is not a matter absolutely 
unappealable; though such appeals, espe- 
cially for t>ifling sums, are mueh to be dis- 
couraged. — (Lloyd and Clarke v. Poole. 
Hagg. R. iii. p. 477.) 

2. Where Perempted, 

An appeal is perempted by doing any 
subsequent act ixi furtherance of the sen- 
tence, viz., attending taxation of costs. — 
(Lloyd and Clarke v. Poole. Hagg. R. iii. 
p. 477.) 

3. Where Court of Appeal cannot enforce 
Costs in Inferior Court. 

On an appeal from a grievance the Court 
of Appeal cannot enforce the payment of 
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the costs incarred in the inferior Conrt — 
(Brisco V. Brisco. Phill. B. iii. p. 3B.) 

4. What Costs cannot he taxed hy Court of 
Appeal. 

Costs in the Courts below not allowed to 
be taxed in the Court of Appeal, as between 
hnsband and wife ; or (before sentence) as 
between party and party. — (Westmeath r. 
Westmeath. Hagg. R.ii. p. 133, Supplement.) 

6. Execution of Sentence as to Costs — after 
Appeal interposed. 

In a suit for tithes ; the party praying the 
execution having first entered into bond 
with one surety to repay the costs in case 
of sentence being reversed. — (Herbert v. 
Hellyar. Lee's R. i. p. 567.) 

III. — ^Taxation of. 

In taxing costs, the expense of the moni- 
tion for payment is always added; and if 
the monition is not obeyed, in the first 
instance, the further expense seems to fall, 
by a just and even necessary consequence, 
upon that party through whose neglect or re- 
fusal to obey, in the first instance, it has been 
incurred. — (By Sir John Nicholl, in Coates 
V. Brown. Add. R. i. p. 351.) 

The Court will not direct the deputy 
registrar to allow the solicitor of a party, 
who has a new proctor, to be present at the 
examination, by consent, of the bill of costs 
of his former proctor ; such an attendance 
being unusual and unnecessary to the pur- 
poses of justice. — (Peddle v. Evans. Hagg. 
R. i. p. 684.) 

I do not think that it is just, that if ninety- 
nine charges are made, and some few, or 
one only, proved, the party is to be charged 
with the expenses of the whole proceedings. 
—(By Sir William Scott, in O. I. P., by 
Bardin v. Calcott. Hagg. C. R. i. p. 20.) 

IV. — Security for. 

1. Where Court will direct. 

The residuary legatee in trust having 
renounced administration, cum testamento 
annexe, for the purpose of being examined 
as a witness, the Court, hesitatingly, but as 
matter of necessity, appointed a next friend 
guardian, ad litem, in order to propound 
on behalf of the minors, residuary legatees, 
the paper which their father opposed ; but 
required the guardian to give security for 
costs. — (Copeland v. Rivers. Hagg. R. iii. 
p. 279.) 

In causes of office promoted. — (See Carr 
V. Marsh, iphill. R. ii. p. 204, and ante title 
Causes IV.) 

As to security for costs generally. — (See 
Orders of Court. Hagg. R. ii. p. XVI.) 

2. Where the Court will not direct. 

In a suit for separation for the husband's 
adultery, the Court will not direct the hus- 
band to give security for costs, on a sugges- 
tion unsupported by affidavit, that he was 



going abroad. — (Turton v. Tarton. Hagg. 
R. ill p. »45.) 

V. — Ik respect of administrations. 

1* Administrations limited. 

An administration (limited to substantiate 
proceedings in Chancery)— >which was de- 
creed on the next of kin being cited and 
after due inquiries for a will, and was called 
in by the executors of a will, not produced 
till long after — directed to be re-delivered 
out, and the executors, who might have 
taken a caterorum probate, condemned in 
costs. — (Harris and Wiggins v. Milbum. 
Hagg. R. ii. p. 62.) 

2. Administration, cum testamento annexo. 

An administration with the will annexed, 
obtained after a eaweat entered had expired, 
but without notice to the adverse party, and 
while the will was in suit in Ireland — ^the 
forum domietiii — ^revoked, as surreptitiously 
obtained, and the party condemned in the 
costs of a petition in support of it. — (Trimles- 
town V. Trimlestown. Hagg. R. iii. p. 243.) 

3. In respect of Opposition to grant of Ad" 
ministration. 

(a) Person Opposing — where condemned 
in Costs. 
(See Mercer v. Morland. Lee^s R. ii. p. 
506.) 

(&) Person Praying — where condemned 
in Costs. 

(See Browning v. Reane. Phill. R. ii. 
p. 60. — Conyers v. Kitson. Hagg. R. iii. 
p. 556.) 

4. Against Administrators. 

(See Cook v. Cowper. Lee's R. ii. p. 504. 
— Pitt, by his Guardian, v. Pitt. Lee's R. 
ii. p. 508.) 

5. Creditors — where entitled to. 

(See Cole v. Rea. Phill. R. ii. p. 428. — 
West and Smith v. Wilby. Phill. R. ii. p. 
374.) 

VI. — In suits for brawuno. 

(See O. I. P., by Canning v. Sawkins. 
Phill. R. fl. p. 293. — Austen v. Dugger. 
Phill. R. iii. p. 120.— O. I. P., by Clinton v. 
Hatchard. Add. R. i. p. 96.— O. I. P., by 
Palmer v. Rofiey. Add. R. ii. p. 141.-— O. I. 
p., by Palmer v. Tijou. Add^ R. ii. p. 196. 
— England v. Hurcombe, &c. Add. R. ii. p. 
309. — O. I. P., by Lee v. Matthews. Hagg. 
R. iii. p. 169. — O. I. P., by Field v. Cosens. 
Hagg. R. iii. p. 178.) 

VII. — In suits against clergymen. 

1. For Irregularity in Performance of 
Divine Service. 

(See O. I. P., by Newbery v. Goodwin. 
Phill. R. i. p. 286.— O. I. P., by Bennett v. 
Bonaker. Hagg. R. iii. p. 24.) 
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2. For Immoral Conduct* 
(See O. I. P., by Watson r. Thorp. Phill. 
R. i. p. 269.) 

VIII. — In criminal suits. 

1 . Old Rule of Practice* 

The old rale of practice, as laid down by 
Clarke, is, that if neitiier the charge, the 
** crimen objectum/' nor violent suspicion of 
the charge, ^' vehementes prasumptiones crimi' 
ftt> obiectif" be proved, the party accused 
shall be dismissed with costs, ** und cum suU 
^xpenns ;" bat if public fame, or vehement 

Eresump^tions are proved, and the defendant 
e required to produce conpurgatdrs, (ob- 
quas purgatio indicta fuerit ) then the defend- 
ant must be condemned in costs. (Hagg. 
R. i. p. 210.) 

2. Pre$ent Rule. 

The ** purgatio indicenday' is now a prac- 
tice become obsolete; and the matter of 
costs is left much in the discretion of the 
Court, upon a just consideration of all the 
circnmstances of the case. — (By Sir John 
Nicholl, in Griffitiis v. Reed and Harris. 
Ha^g. R. i. p. 210.) 

3. Delay — effect of, as to Costs, 

On appeals, in a criminal suit, an extension 
of the term probatory being prayed by the 
promoter, a dela^ of nine months, without 
making substantial progress in the' cause, 
or examining a single witness (after the suit 
had been already depending in the Court of 
Appeal two years) is a sufficient ground to 
dismiss the defendant, and condemn the 
promoter in payment of a suiil nomine expen- 
farum.— (Jenkins v. Barrett. Hagg. R. i. 
p. 12.) 

4. For Incest, 

In a criminal suit for incest, instituted 
under circumstances indicative of vindictive 
feelings : sleeping in the same room, (con- 
duct which the parties proceeded against 
had been allowed, withoutobjection or com- 
plaint, to continue for thirteen years,) though 
attended by other facts inducing strong pre- 
sumption of guilt, is not sufficient proof of 
the offence; and the Court — ^unless most 
stringent and conclusive evidence be pro- 
duced — ^will dismiss the parties; but give 
no costs.^O. I. P., by Griffiths t;. Reed and 
Harris. Hagg. R. i. p. Id5.) 

IX. — In suits in respect of church rates. 

(See Lee and Parker v, Chalcraft. Phill. 
R. iii. p. 639. — ^Thompson and Sandford v. 
Cooper. Phill. R. iii. p. 640, in Note. — See 
also Goodall and Gray o. Whitmore and 
Fenn. Hagg. R. ii. p. 369.) 

Costs, though in the discretion of the 
Court, are in its legal discretion guided by 
former precedents, and are almost univer- 
sally decreed in suits for church rates^ where 



the rate is pronounced to be subtracted. — 
(Goodall and Gray v, Whitmore and Fenn. 
Hagg. R. ii. p. 374.) 

X. — In suits against churchwardens. 

On appeal in a pew cause from condemn- 
ing churchwardens in costs,held that church- 
wardens were properly condemned in costs, 
where the party proceeded against in sub- 
stance succeeded, and the suit was rendered 
necessary by their undue suppression of 
information* — (Lloyd and Clarke v, Poole. 
Hagg. R. iii. p. 477.) 

Churchwardens are entitled to protection, 
if they proceed fairly ; if not, they are pecu- 
liarly responsible to the Court. — (Ibid. p. 
483.) 

. XI. — ^In suits for defamation. 

(See Ware, otherwise Tank v. Johnson. 
Lee's R. ii. p. 103. — Crompton v, Butler. 
Hagg. C. R. i. p. 460.— Smith v. Watkins. 
Hagg. C. R. i. p. 467. — Cole v, Corder. Phill. 
R. ii. p. 106. — Courtail v. Homfray. Hagg. 
R. ii. p, I.) 

XII. — In interest suits. 

In interest causes, where the suitor, whose 
interest has been denied, succeeds in estab- 
lishing it, costs follow almost of course, 
without some special ground of exception to 
the rule. — (Northey r. Cock. Add. R. ii. 
p. 294.) 

(See Sullivan v, Haydon. Lee's R. i. p. 
12. — ^Tucker v, Westgarth and others. Add. 
R. ii. p. 362.) 

XIII. — ^In matrimonial suits. 

1. Of Wife, 
(a) Generally. 

In a matrimonial cause, a husband is 
liable to pay the costs of the wife.-^Fitzge- 
rald V. Lady Mary Fitzgerald. ^ Lee's R. i. 
p. 649.) 

In suits instituted either by the husband 
or wife, (for I consider that fact to be indif- 
ferent) the wife is a privileged suitor as to 
costs and alimony ; and, on the same prin- 
ciple, that the* whole property is supposed, 
by law, to be in the husband. If the wife, 
therefore, is under the necessity of living 
apart, it is also necessary that she should 
be subsisted, during the pendency of the 
suit ; and that she should be enabled to pro- 
cure justice, by being provided with the 
means of defence. This arises out of the 
ordinary condition of connubial society, and 
the state of the property, between the parties, 
as usually vested, under the more ancient 
law of the kingdom. — (By Sir William Scott, 
in Wilson v. Wilson. Hagg. C. R. ii. p. 
204.^) 

Toe general rule is, that the wife has a 
right to have her costs taxed at all times. — 
(By Sir John Nicholl, in Beevor v. Beevor. 
Phill, R. iii. p. 262.) 

M 
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The object of the law in pennitting a de 
die tM diem taxation, was to obviate any in- 
convenience or delay that might otherwise 
arise, in the progress of the cause, from the 
wife's 3¥ant of fands to meet the costs. — 
(Per Curiam, in Cheale v. Cheale. Hagg. 
R. i. p. 375.) 

(b) Where ehe ha* separate jEstate. 

In a suit for the restitution of conjugal 
rights, the wife, having a separate property 
of her own, is liable to pay her own costs.^ 
(Holmes v. Holmes. Lee s R. i. p. 90.) 

Costs of the wife, having a sufficient inde- 
pendent income, not allowed to be taxed, 
against the husband, during the proceed- 
ings. — (Wilson V. Wilson. Hagg. C. R. ii. 
p. 203.) 

If it should happen that the wife has an 
income correspondent to her own expenses, 
and the necessary expenses of the suit, (for 
both must appear) there is no longer the 
same reason that sne should be a privileged 
suitor. It may turn out that, on the result 
of the proceedings, she may be still entitled 
to costs ; but by a variety of cases it has 
been decided, that where there is an inde- 
pendent income competent to the support of 
the wife, and the maintenance of the suit, 
the privilege is no longer considered to con- 
tinue. — (By Sir William Scott, in Ibid. p. 
204. — See also Davis v. Davis, in Note, Ibid, 
p. 204, &c. ; and Note to Greg v. Greg. 
Add. R. ii. p. 285.) 

In general, the husband is bound to defray 
the wife's costs, and also to provide alimony 
pendente lite ; but when the wife has separate 
means, which the Court deems sufficient for 
her defence and subsistence, she is not en- 
titled to her alimony nor costs during suit ; 
she then stands on the common footing of a 
litigant party, and, on proving her case, has 
a primA facie right to costs. It is, however, 
discretionary with Courts, on a consideration 
of all the circumstances, to relax the rule. — 
(D'Aguilar ». D'Aguiiar. Hagg. R. i. p. 787.) 

Costs taxed, de die in diem, between hus- 
band and wife, though she had a separate 
income. — (Westmeath v, Westmeath. Hagg. 
R. ii. p. 133, Supplement.) 

(c) W7iere Suit has abated, 

A suit by the wife against her husband 
having abated by the wife's death, the Conrt 
will not, at the petition of the proctor, direct 
the costs incurred by the wife to be paid by 
the husband. — (Cheale v. Cheale. Haffir. 
R. i. p. 374.) 

2. In Suits for Nullitp of Marriage, 

(a) Costs — where given, 

(See Fellows v. Stewart. Pbill. R. ii. p. 
257. — O. I. P., by Blackmore and Thorpe v, 
Brider. Phill. R. ii. p. 359.) 

(b) Costs — where refused, 
(SeeAughtie v, Aughtie. Phill. R. i.p.201. 



— Portsmoath v. Portsmouth. Hag^. R. i. 
p. 355.) 

3. In Suits for Restit^lum ef Ckmjugd 
Rights. 

(See Herbert v. Herbert. Phill. R. ill. 
p. 58.) 

Xiy. — ^Where proceedings are in p<enam. 

(See Foster v, Foster. Add. R. i. p. 462. 
— Bridgwater v. Crutchley. Add. R. i. p. 

480.) 

XV ^WhERB suit is " IN FORMA PAUPERIS." 

A pauper, so admitted in the middle of a 
suit, may, at leasts be condemned in costs, 
up to the time of his being admitted pauper. 
— (Filewood v* Cousens and others. Add. 
R. i. p. 286.) 

I think I am bound, as a check upon 
future attempts of a similar nature, (fraud 
had been attempted) to accompany tiiis sen- 
tence with a decree for costs against the de- 
fendant, even although she is suitor in this 
cause in formA pauperis, — .(By Sir John 
Nicholl, in Lemann v, Bonsall. Add. R. i. 
p. 399.) 

^ Where capacity and volition are estab- 
lished, a party suing informApauperisy who, 
after a long acquiescence, calls in probate 
of a will, on a suggestion of incapacity, 
fraud, and circumvention may be condemned 
in costs ; and the taxation be suspended. — 
(Wagner v, Mears. Hagg. R. ii. p. 524. And 
see Peddle v. Toller. Hagg. R. iii. p. 299.) 

XVI. — In PEDIGREE CAUSE. 

An interest established in a pedigree 
cause, — executors of the asserted next of kin 
condemned in costs. — (Dr. Bouchier v. Horn- 
gold and others. Lee's R. i. p. 515.) 

XVII. — In RESPECT OF PETITIONS. 

1. Of Hearing, 

Parties praying to be heard, upon their 
petition, as to a question, in the exercise of 
any other than a sofmd discretion, do so at 
the imminent risk of costs.-H( Lawrence ». 
Maud and Pickwell. Add. R. i. p. 481.) 

2. On Petition of Review, 

(See Wyatt'r. Ingram. Hagg. R. iii. 
p. 371.) 

XVIII. — In SEAT CAUSES. 

(See Tattersall r. Knight. Phill. R. i. 
p. 232.— Pitman v, Bridger. Phill. R. i. p. 
316.— Clutton and Waller v. Cherry. Phill. 
R. ii. p. 373.— Fuller v. Lane. Add. R. ii. 
p. 419.— Wyllie v, Mott and French. Hagg. 
R. i. p. 28. — Butt V. Jones. Hagg. R. ii. 
p. 417.) 

XIX. — In TITHE CASES. 

Costs are subject to the discretion of the 
Court to be exercised on the nature of the 
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'sQity and the conduct of the parties in it. 
The general rale is, that sach a party is en- 
titled to costs, unless they are forfeited hy 
his miseondact.-^By Sir William Scott, in 
Lagden v. Robinson and Green. Ha|g. C. 
R. i. p. 505. — Bumell v. Jenkins. Phill. 
R. ii. p. 391.) 

XX. - In will causes. 

1. Out of the Testator^s Estate. 
(a) Authority of Court to direct. 

It is only under special circumstances 
that the Court directs costs to be paid out of 
the testator's estate ; — ^indeed, it is only in 
modem times that it has found itself au- 
thorized so to do.— (By Sir John NichoU, in 
Pean v. Russel. Phill. R. iii. p. 334.) 

(h) Principle on which Costs are given. 
The principle, on which costs are given 
out of t^e estate, is, that the party was led 
into the suit by the state of the deceased's 
testamentary papers.*— (Hillam v. Walker. 
Hag^. R. i. p. 74.) 

(c) Where -given* 

(See Hootton and Dickens v. Head. Phill. 
R. iii. p. 33. — Grant v. Leslie. Phill. R. iii. 
p. 119. — Burrows v. Burrows. Hagg. R. i. 
p. 115. — Manly v. Lakin. Hagg. R. i p. 133. 
— Gundy v. Medley. Hagg. R. i. p. 142. — 
Parker v. Hickmott and Parker. Hagg. R. 
i. p. 212. — Ross V. Chester. Hagg. R. i. p. 
235. — Talbot v. Talbot. Hagg. R. i. p. 713. 
— ^Barwick v. Mulling. Hagg. R. ii. p. 235. 
— Bragge v. Dyer and others. Hagg. R. iii. 
p. 212. — McDonnell v. Prendergast. Hagg. 
R.iii. p. 216 — Morwan v. Thompson. Hagg. 
R. iii. p. 242. — Headington v, Holloway. 
Hagg. R. iii. p. 280.-— Stanley v. Bernes. 
Hagg. R. iii. p. 447, 405. — Fulleck v. Allin- 
son. Hagg. R. iii p. 547.) 

(d) Where not given, 

(See Dean v. Russel. Phill. R. iii. p. 
334.) 

2. In respect of Opposition to grant of Pro- 
hate^ Party opposing condemned in Costs. 

(See Robson v. Rocke. Add. R. ii. p. 53. 
— Waters v. Hewlett. Hagg. R. iii. p. 790.) 

3. In respect of setting up, and failure to 
establish, Paper as Testamentary, 

Party setting up, condemned in Costs. 

(See Saph v. Atkinson and Westcott. 
Add. R. i. p. 219.) 

4. Where Court will direct Security to be 
given. 

When a party is out of the kingdom, the 
Court will direct him to g^ve security for 
costs. — (Hillam v. Walker. Hagg. R. i. 
p. 72.) 

5. In respect of Conduct of Parties. 

(a) In pleading Will to be a Forgery. 

(See Robson v, Rocke. Add. R. ii. p. 
101 .—Young V. Brown. Hagg. R. i. p. 556.) 



(b) In pleading Incapacity, 

. (See Wilkinson v, Gordon. Add. R. ii. 
p. 176. — Landon v, Nettleship. Add. R. ii. 
p. 249. — Green, by her Guardian, v. Proctor 
and Newry. Hagg. R. i. p. 337. — ^Waters 
V. Hewlett. Hagg. R. iii. p. 790.) 

(c) In pleading Insanity. 

(See Brogden v. Brown. Add. R. ii. p. 
453. — Hoby v, Hoby and Hoby. Hagg. R. 
i. p. 162.) 

(d) Conduct Vexatious. 

(See Green, by her Guardian, v. Proctor 
and Newry. Hagg. R. i. p. 337.) 

(e) Undue Influence. 

(See Marsh v. Tyrrell and Harding. Hagg. 
R. ii. p. 84. — Mynn v. Robinson. Hagg. R. 
ii. p. 179. — Mackenzie v, Handasyde. Hagg. 
R. ii. p. 211,) 

(f) Mala fides. 

(See Chapman v. Guy. Lee's R. ii. p. 32.) 

6. In respect of Persons. 

(a) Creditors. 

(See Elme v. Da Costa. Phill. R. i. p. 178.) 

(b) Executors. 

1. Where Entitled to Costs. 

(See Clarke v. Douce and Eggleton. Phill. 
R. ii. p. 335. — Lyon and Werrington v. 
Balfour and others. Add. R. ii. p. 501. — 
Antrobus and Ashhurst v. Leggatt. Hagg. 
R. iii. p. 616.) 

2. Where not Entitled to Costs. 
In Legacy Case. 

(See Rumsey v. Tizard. Lee's R. i. p. 

537.) 

3. Costs — where given against^ 

(o) Generally. 

(See Long and Feaver v. Symes and Han- 
nam. Hagg. R. iii. p. 771.) 

(b) By reason of Fraud, 

(See Dodge v. Much. Hagg. R. i. p. 612.) 

(c) By reason of Disputing Will. 
(See Mansfield v. Shaw. Phill. R. iii. p. 

22.— Young V. Brown. Hagg. R. i. p. 556. 
— ^Williams v. Goude and Bennet. Hagg. 
R. i. p. 610, 611.— Harris and Wiggins v. 
Milburn. Hagg. R. ii. p. 62.) 

(d) In respect of Legacies. 

(See Green v. Mayo. Lee's R. ii. p. 521.) 

(e) In respect of taking out Probate. 
(See Martin v. Robinson. Lee's R. ii. p. 

535.— Stride v. Cooper. Phill. R. i. p. 334.) 

(f) In respect of withholding In- 
ventories. 

(See Phillips v. Blgnell and others. 
Phill. R. i. p. 239-241.) 
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(c) Guardians. 

Costs — where given against, 
(See GreeD, by her Guardian, v. Proctor 
and Newry. Hagg. R. i. p. 337.) 

{d) Interveners. 
(See Bone and Newsam v. Spear. Phill. 
R. i. p. 361, in Note.— -Hunter v. Bulmer. 
Phill. R. iii. p. 260.) 

(«) Next of Kin, 

1. Costs — where given against. 

(See Stratton and Stratton v. Ford. Lee's 
R. ii. p. 216. — Newell and King v. Weeks. 
Phill. R. ii. p. 234. — Evans v. Knight and 
Moore. Add. R. i. p. 229.) 

2. Costs — where not given against. 

(See Meek and Donald v. Curtis. Hagg. 
R. i. p. 127.) 

(/*) Legatees. 

1. Costs — where given against. 

(See Green, by her Guardian, v. Proctor 
and Newry. Hagg. R- i. p. 337. — Heading- 
ton V. Holloway. Hagg. R. iii. p. 280.) 

2. Costs — where given to. 

(See Sutton v. Drax. Phill. R. ii. p. 323. — 
Ur^uhart and Waterman v. Fricker. Add. 
R. iii. p. 56. — ^Williams v. Goude and Ben- 
nett. Hagg. R. i. p. 610. — Headington v. 
Holloway. Hagg. R. iii. p. 280.) 

{g) Persons calling for Proof, *'per testes." 

(See Ur(juhart and Waterman v, Fricker. 
Add. R. iii. p. 56. — Braham v. Burchell. 
Add. R. iii. p. 243.) 

(A) Spoliator of Will. 

(See Foster v. Foster and others. Add. 
R. i. p. 463. — Martin and others v. Lakin 
and others. Hagg. R. i. p. 244.) 



7. MiscilUmeous. 

(a) Of Allegation eiceptive. 

The costs of exceptive allegations ten- 
dered on both sides, (the admission whereof 
was suspended till the final hearing, and 
then not prayed to be received,) not allowed 
to be taxed, against a party condemned in 
costs.— (Bird v. Bird. Hagg. R. ii. p. 553.) 

(h) Of Inhibition. 
(See Greg v. Greg. Add. R. ii. p. 276.) 

(c) Of Matter not proved. 

(See Barden v. Calcott. Hagg. C. R. 1. 
p. 20, — Soilleux v. Soilleux. Hagg. C. R. i. 
p. 378. — Lagden v. Robinson and Green. 
Hagg. C. R. i. p. 506.) 

(d) Against Irish Peer. 

(See Westmeath v. Westmeath. Hagg. R. 
ii. p. 653.) 

(c) Costs of " Retardati processAs." 

(See Taylor v. Taylor. Lee's R. ii. p. 240. 
— Smith V. Smithson. Lee'^s R. ii. p. 415. 

(f) Against Proctor. 

A proctor condemned in costs for improper 
practices in the conduct of a suit. — (Pren- 
tice v. Prentice. . Phill. R. iii. p. 311.) 

On complaint against a proctor, of an ex- 
tortionate charge, (88Z. As. 4c?.) for taking 
out probate in common form, the bill was 
referred to the registrars, who reported the 
proper charge to be 52/. \bs. 8d. — the Court 
suspended the proctor for three months, and 
condemned him in costs ; it being the first 
time his conduct had been brought before 
the Court, and a medical certificate of his 
inability to attend to business, when the 
bill was delivered, being produced. — (In the 
Goods of Lady Hatton Finch. Hagg. R. iii. 
p. 255.) 
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I. — ^What papers so considered, et contra. 

A testatrix directs her executors to deliver 

certain sealed-up parcels^ unopened, to cer- 



tain persons named,— the Court decreed 
these parcels to be opened in the presence 
of the registrar, a schedule to be made of 
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the contenUy and to be pvoyed as a codicil. 
— (Pelham v, NewtCD. Lee's R. ii. p. 46.) 

An extract from a letter propounded as a 
codicil, rejected. — (Passmore v, Passmore. 
PhiU. R. i. p. 2ia.) 

That the instrament is in the form of a 
letter, is not a conclusiye objec^n against 
it ; — ^rarions instruments not exactly in the 
form <rfa will — ^letters— -deeds of gifts — ^mar- 
riage settlements — ^have been held to be tes- 
tamentary, if the Court has been satisfied 
as to the intention of the testator. It has 
been sufficient if they haye contained direc- 
tions how property should be disposed of in 
the event of death ; nor has it been held 
necessary, that they should be in direct and 
imperative terms ; wishes and requests have 
been deemed sufficient. The Court must 
jadge from the form of the paper — from its 
nature, contents, and appearance — whether 
it was written and intended as a formal per- 
manent will, which it must be presumed the 
deceased meant should operate unless some 
act was done to revoke it ; or whether it was 
a deliberative and temporary paper, which 
expressed the impression and wishes of the 
moment, and was never afterwards thought 
of, or adverted to. In the latter case, it can 
only be established by the aid of extrinsic 
circumstances. — (By Sir John N icholl. Ibid, 
p. 218.) 

A letter established as a codicil to a will 
of a date subsequent to the letter .---(Denny 
V. Barton and Rashleigh. Phill. R. ii. p. 575.) 

Three checks on a banker pronounced 
codicillary.— (Bartholomew and Brown v. 
Henley. Phill. R. iu. p. 317.) 

It must be admitted that the papers are 
not in a testamentai^y form ; but that is not 
necessary. Deeds of gift, or letters, if dis- 
positive of property, and to be consummated 
by death, have effect, although the deceased 
might not be aware that he performed a 
testamentary act. Even if they are testa- 
mentary, the Court must inquire if they are 
contingent or cumulative. This Court is 
often called upon in cases of this description, 
to ascertain the real intentions of the testa- 
tor. On the face of these papers, I think 
they are testamentary; they are directions 
as to the property after death ; there is 
nothing to make me think them provisional. 
It cannot be denied that, if he had died im- 
mediately after writing the drafts, they would 
have been valid. If they would have been 
good at that time, it is for the party opposing 
them to say when they ceased to be good ; 
the construction usually put on such in- 
struments is this, — '^ In case I neglect the op- 
portunity of making my will, I wish this to 
be a protection against my own negligence 
and omission.'' This is the only safe con- 
struction which can be put. I do not con- 
sider a certain time imposed during which 
they are to be good, as the deceased has 
imposed no time on himself. — (By Sir John 
Nicholl. Ibid, p. 318-9.) 



The general principle is, that bequests are 
pt-imA facie to be taken cumulatively when 
they are on separate papers, unless they are 
revocatory to each other. — (By Sir John 
Nicholl. Ibid, p. 319.) 

II. — Where good. 

1. Tkousfk not Ori^natmg with Deceased. 

Codicil admitted to probate, which had 
not originated with the deceased, but which 
had been approved and executed by him. — 
(Wise and others v. Johnson. Lee's R. i. 
p. 600.) 

2. Although Original Will is destroyed. 

By the law of England, a codicil is not 
destroyed by the burning of the will to which 
it originally belonged. In such a case a 
codicil may become a substantive instru- 
ment, and be, per se, entitled to probate. — 
(Barrow o. Barrow and others. Lee's R. ii. 
p. 335.) 

3. In the Absence of the Instrument. 

Substance of a codicil pronounced for, in 
the absence of the instrument itself, upon 
satisfactory proof; 1st, that it was dultfmade ; 
and, 2ndly, that (even if cancelled) it was 
not revoked by the testator.— (Davis v, Davis 
and Davis. Add. R. ii. p. 223.) 

4. Though Written in Pencil, 

It has been objected that the codicil is 
written in pencil ; to this it has been replied, 
that the deceased had a right to write his 
will with a pencil, or to write his will and 
three codicils in ink, and a fourth in pencil; 
and so he has undoubtedly, and it would be 
valid in law, provided the Court could be 
satisfied that he intended so to do. For 
instance, if he had added, I have written 
this codicil in pencil, but intend it shall 
operate as my will ; or if it could be ac- 
counted for by shewing that he had no other 
materials, as it was permitted to the dying 
soldier to write his will with his sword in 
the dust. But when the question to be de- 
cided is the previous one, whether he did 
intend this paper as the final declaration of 
his mind, and as a codicil, or whether it was 
merely preparatory to a more formal dispo- 
sition ? the material with which it is written 
becomes a most important circumstance, and 
the importance of it is still further increased, 
when the Court sees that the deceased made 
other codicils, all formally written in ink, 
one before this paper, others possibly after 
it : then the natural and rational conclu- 
sion is, that this was a mere memorandum 
for future deliberation, and not a finished 
instrument intended at all events to become 
a part of his will, or, as far as it goes, to 
alter and controul both that previous will 
and a codicil regularly executed. — (By Sir 
John Nicholl, in Rymes v. Ciarkson. Phill. 
R. i. p. 35.) 
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5. On Proof of Handwriting and Finding. 

Handwriting and finding are suflficient to 
support a codicii confirming a legacy under 
a will ; which codicil came out of the cus- 
tody of, and lyas propounded by, the person 
solely benefited under it; who had been 
sworn executor of the will and one codicil 
four months before producing this paper, 
and the validity of whose legacy under the 
will was at the time a question depending 
in the Court of Chancery. — (Constable v. 
Steibel and Emanuel. Hagg. R. i. p. 66.) 

III. — Where bad. 

1. When Written in Pencil. 

Probate of a codicil written in pencil, and 
which had been in possession of the executor 
upwards of three years, called in and re- 
voked.— ^Rymes o. Clarkson. Phill, R. i. 
p. 22.) 

2. On Evidence of Handwriting only. 

A codicil produced, under mysterious cir- 
cumstances, eighteen months after the de- 
ceased's death ; there being no evidence of 
finding, nor of any thing directly connecting 
it with the deceased, cannot be established, 
on evidence of handwriting alone, particu- 
larly when such evidence is conflicting, and 
when other circumstances raise a suspicion 
of the genuineness of the instrument. — 
(Crisp and Ryder v. Walpole. Hagg. R. ii. 
p. 631.) 

3. By reason of Revocation of Will,' 

The ordinary presumption that a codicil 
to a will is revoked by the revocation of that 
will, held not to be sufficiently rebutted by 
circumstances, showing a different intention^ 
and the testatrix, consequently, pronounced 
to be dead intestate. — (Medlycott v. Asshe- 
ton. Add. R. ii. p. 229.) 

IV. — Revocation of. 
1. Generally. 
A cbdicil is, primAfaciey dependent on the 



will, and the oaiioellation of the will is an 
implied revocation of the codicil. But 
there have been cases, where the codicil has 
appeared so independent of, and uncon- 
nected with, the will, that, under circum- 
stances, the codicil has been established, 
though the will has been held invalid. It is 
a question altogether of intention.'—{Bj Sir 
John NichoU, in Medlycott v. Assheton. 
Add. R. ii. p. 230-1.) 

2. By an other Codicil. 

A codicil virtually revoked by an other 
codicil, of a subsequent date, there being no 
express words of revocation in the latter in- 
strument. — (Methuen v. Methuen. Phill. 
R. ii. p. 416.) 

V. — ^Where reviving and revoking will. 

A codicil may revive a first will, by a 
direct reference to the instrument, and re- 
voke, by implication, the will in existence 
of the latest date. It is not the act of revi- 
val that revokes the last will, but the first 
will, after it is revived. — (Serocold and 
Hunter v. Hemming. Lee's R. ii. p. 490.) 

A codicil operates as a republication of 
that will to which it applies ; and, conse- 
quently, as the revocation of any intermediate 
will.— (Rogers and Browning v. Pittis. 
Add. R. i. p. 30.) 

VI.— Where deuvered out of the registry. 
An original codicil, of which probate had 
been granted, containing an assignment of 
10,000/.,(part of 16,000/. secured by heritable 
bond, on lands in Scotland,) delivered out 
in order to its being registered in Scotland, 
and there finally deposited — ^this being 
necessary to give the same effect ; and the 
codicil itself (termed in Scotland a deed of 
disposition or assignation) not relating to 
any property of the testator in this country. 
•—(In the Goods of Robert Nicholson, Esq., 
deceased. Add. R. ii. p. 333.) 
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I. — Nature of. 
It is a conditional forgiveness, which does 
not take away the right of complaint in case 
of a continuation of adultery, which operates 



as a reviver of former acts. — (Ferrers v. 
Ferrers. Hagg. C. R. i. p. 130.) 

A conditional promise made under force 
and violence, is no condonation, if the con- 
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dition is not fulfilled. — (Darant v, Durant. 
Hagg. R. i. p. 767.) 

Is forgiyeness, with an implied condition 
that the injury shall not be repeated, and 
that the other party shall be treated with 
conjugal kindness : on breach of this condi- 
tion, the right to a remedy for former injuries 
reyives. — (Durant v. Durant. Hagg. R, i. 
p. 761.) 

If a wife forgives earlier adultery, upon 
condition and assurance of future amend- 
ment, on the husband's again committing 
adultery, that previous injury revives. — 
(Ibid. Hagg. R. i. p. 745.) 

Conjugal cohabitation,after an act of adul- 
tery avowed by the husband to the wife, may 
be condonation ; but if a wife overlooks one 
act of human infirmity, it is not a legal con- 
sequence that she pardons all other acts — 
(Ir Aguilarv. D'Aguilar. Hagg. R. i. p. 786.) 

Is not held so strictly a[^ainst a wife, as 
against a husband. — (Ibid. Hagg. R. i. p. 
786.) 

Is merely retrospective ; if the offence 
forgiven is afterwards renewed, the party 
has a right to revert to former facts, if she 
brings them in conjuction with the latter. — 
(Ibid. Hagg. R. i. p. 781, in Note.) 

Where the parties have separate beds, 
there must, in order to found condonation, 
be something of matrimonial intercourse 
presumed; it does not rest merely on the 
vidfe's not withdrawing herself. — (Beeby v, 
Beeby. Hagg. R. i. p. 794.) 

Condonation is forgiveness, legally releas- 
ing the injury, and may be expressed, or im- 
plied, as by the husband cohabiting with a 
delinqaent wife ; but the effect of cohabita- 
tion is less stringent on the wife, and con- 
donation by implication is not held a strict 
bar against her ; for it is not improper, she 
should for a time shew a patient forbearance, 
and entertain hopes of her husband's reform. 
— (Beeby v. Beeby. Hagg. R. i. p. 793.) 

On the execution of articles of separation, 
not followed by matrimonial intercourse, the 
wife's reluctant assent to the husband's 
havfng a bed-room in her house, at the 
earnest entreaty of him, and mutual friends, 
and on his declaring ''that he should be 
merely under the roof by sufferance," is no 
continuation of a former condonation. — 
(Westmeath v, Westmeath. Hagg. R. ii. p. 
118, Supplement.) 

The force of condonation, as a bar, varies 
according to circumstances. The condona- 
tion by a husband of a wife's adultery, still 
more repeated reconciliations after repeated 
adulteries, create a bar of far greater effect, 
than does the condonation by a wife of re- 
peated acts of cruelty.— (Ibid. Hagg. R. ii. 
p. 113, Supplement.) 

A facility of condonation of adultery on 
the part of the husband, leads to the infer- 
ence, that he does not duly estimate the 
injury, and will induce the Court to look 
with jealousy at his subsequent conduct. — 
(Timmings v. Timmings. Hagg. R. iii. p. 78.) 



If the husband is once in possession of a 
fact of adultery, and still continues coha- 
bitation, it proves connivance, collusion, 
facility .--(Ibid, p. 83.) 

The wife having committed fadultery on 
the first of three successive nights, and the 
husband, aware and having full proof of 
this, sleeping with her on the second, con- 
dones thereby the previous adultery, and 
cannot take advantage of a further adultery 
on the third night.— (Ibid, p. 83.) 

To found legal condonation as a bar to 
adultery, there must be a complete know- 
ledge of all the adulterous connection, and a 
condonation subsequent to such knowledge. 
— (Turton v. Turton. Hagg. R. iii. p. 351. 

II. — What acts will remove the effect of.) 

(Vide this title, I. passim,) 

Circumstances may take ofi^ the effect of 
condonation, which would not support an 
original cause. — (D'Aguilar v. D^Aguilar. 
Hagg.R. i. p. 782. — Beeby v. Beeby. Hagg. 
R. 1. p. 789.) 

III. — May be meritorious. 

It is not necessary for the wife to with- 
draw from cohabitation on the first or second 
instance of misconduct. It is legal and 
meritorious to be patient as long as possible. 
Forbearance does not weaken her title to 
relief. — (Durant v, Durant. Hagg. R. i. p. 
768.) 

Condonation is not held a strict bar 
against the wife, for it is not improper she 
should, for a time, show a patient forbear- 
ance, and entertain hopes of her husband's 
reform. — (Beeby v. Beeby. Hagg. R. i. p. 
793. See Turton v. Turton. Hagg. R. iii. 
p. 351.) 

Forgiveness, on the part of the wife, es- 
pecially with a large family, in hopes ot 
reclaiming her husband, is meritorious ; 
while a similar forgiveness on the part of 
the husband, would be degrading and dis- 
honourable. — (Durant v, Durant. Hagg. 
R. i. p. 752, Supplement.) 

IV. — Must be pleaded. 

Condonation being a plea in bar, ought, 
in strictness, to be pleaded, that there may 
be an opportunity afforded for contradicting 
it. — (Elwes f>. Elwes. Hagg, C. R. i. p. 292.) 

At Ihe same time, the Court is not pre- 
cluded from noticing it, to this effect at 
least, that, if the fact appeared clearly and 
distinctly upon the depositions, that there 
had been cohabitation, subsequent to the 
knowledge and detection of the guilt of the 
wife, it might, ex officio^ call on the husband 
to disprove it. — (ibid. Hagg. C. R. i. p. 
292.) 

Qtuere — Whether condonation, unless as 
far as it is admitted by the adverse case, 
can be set up without being pleaded. Sem' 
hUy that in no case has it been held to estop 
a party where not pleaded. — (Durant v. 
Durant. Hagg. R. L p. 751^ Supplement.) 
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V. — How FAR A BAR. 

Condonation, in effect, extinguishes the 
right of complaint, except for subsequent 
acts. — (Lady Ferrers ». Lord Ferrers. Hagg. 
C. R. i. p. 130.) 

Condonation is not presumed, as a bar, so 
readily against the wife, as against the 
husband.--~(Durant v, Durant. Hagg. R. i. 
p. 752, Supplement.) 

Unpleaded condonation can only avail, 
as a bar, so far as it is fully established by 
evidence. — (Beeby ». Beeby. Hagg. R. i. 
p. 795, Supplement.) 

VI. — ^WhEN no BAR. 

The husband having proved the wife's 
adulterous connection with one individual, 
five years after separation, of which connec- 
tion two children were bom, — the Court 
held, that the husband's knowledge of, and 
consent to, gross indelicacies, or even adul- 
tery with three other persons, during cohabi- 
tation, would not bar him. — (Hodges v. 
Hodges. Hagg. R. iii. p. 118.) 

Qu€Bi'e — Whether connivance at adultery, 
during cohabitation, is a bar to a suit for 
long subsequent adultery, with a different 
person. — (Vide Rogers v, Rogers,' Hagg. 
R. iii. p. 72.) 

In a suit for separation, " d mensSi et tharo/* 
by reason of the wife's adultery, she having, 
in a plea of recrimination, compensatio crt- 
minum, proved a long series of misconduct, 
(adultery, solicitation of chastity, and vene- 
real disease communicated to her,^ for 
which she separated from him, long prior to 
the adultery committed by her, is entitled to 
her dismissal ; nor will a return to live in 
the same house, after former separation on 
account of the husband's adultery, operate 
as a condonation, so as to extinguish her 
right to set up his guilt as a bar to his 
prayer.— (BeVby v, Beeby. Hagg. R. i. p. 
789, Supplement.) 

It does not follow that, because condona- 
tion will bar the remedy of a party agent, 
it will destroy the defence of the party re- 
criminating.~-(Ibid. Hagg. R. i, p. 797, 
Supplement.) 

Circumstances may take off the effect of 
condonation, which would not support an 
original cause. — (D'Aguilar v, D'Aguilar. 
Hagg. R. i. p. 782, Supplement.) 



The wife's unwilling acquiesceiiee in a 
return to live in the same house, but vrith- 
out connubial habitation, does not amount 
to a complete forgiveness. — (Ibid. Hagg. 
R. i. p. 782, Supplement.) 

Condonation is not presumed as a bax, so 
readily against the wife as against the hus- 
band — (Durant v, Durant. Hagg. R. i. p. 
752, Supplement.) 

Adultery forgiven is no ground of separa- 
tion. Condonation bars sentence ; but not 
necessarily, where there is subsequent adul- 
tery, though it will induce the Court to look 
with particular jealousy into the case ; for 
if the adultery is forgiven with .such extreme 
facility as to shew no sense of injury, and 
no care is taken to prevent it from happen- 
ing again, then the husband has no ground 
of complaint, for he has encouraged the 
adultery by his conduct — " volenti non fit 
tn/ttriV— -and Courts allowing such facility, 
instead of being the guardians of morality, 
encourage corruption. — (Dunn v. Dunn. 
Phill. R. ii. p. 411.) 

The conduct of the husband not such as 
to bar his right to be divorced from his wife 
on account of adultery. — (Dunn v. Dunn. 
Phill. R. iii. p. 6.) 

VII. — Proof — requisites of. 

SemhUy that the husband by pleading that 
the wife slept at his house on the night after 
the last act of adultery charged, (of which 
adultery he was at the time informed) takes 
on himself the onus of shewing that they did 
not sleep together on that night, though, 
generally speaking, the party relying on 
condonation as a bar, should plead it. — 
(Timmings v, Timmings. Hagg. R. iii. 
p. 84.) 

In a suit for divorce, on account of the 
husband's adultery after a condonation of 
former adulteries, there must be, in order to 
establish condonation of subsequent adul- 
tery as a bar to the wife's remedy, evidence 
that she was aware of this renewed miscon- 
duct ; nor can such knowledge be inferred 
from slight facts, and from cohabitation, but 
it must be clearly and distinctly proved. — 
(Durant v. Durant. Hagg. R. i. p. 733, 
Supplement.) 
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I. — Nature of. parties, for one to commit a fact of adultery. 

Collusion is an agreement between the so as to suffer the other to obtain a remedy 
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at law, as for a real injary. The law per- 
mits no GO-operation for such purpose, and 
refuses a remedy for adultery committed 
with such intent ; but it is not proof of col- 
lusion that, after the crime is ccmimitted, 
both parties are desirous of a separation. — 
(Crewe v. Crewe. Hagg. R. iii. p. 130.) 



II. — Effect of. 
Bar to divorce.— (Crewe v. Crewe. Hae:?- 
. 111. p. 190.) 

III. — Proof of. 
Desire of separation after crime com- 
mitted is none.---(Crewe v. Crewe. Hagg. 
R. iii. p. 130.) 
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I. — Nature and effect of. 

Supposing the wife was acquainted with 
the adultery of the husband, though he is 
bound to take prompt notice of the infidelity 
of the wife, and is liable to have his neglect 
of so doing urged against him — ^when after- 
wards seeking his legal remedy — yet this 
doctrine is not to be pressed against the wife^ 
unless in very particular cases. 

Certainly a wife would not be justified in 
living in the same house with her husband's 
concabinoy sharing the turpitude of his crime, 
and partaking of a polluted bed ; but she 
might have a reasonable hope of his return 
to her society ; and forbearance under this, 
*' tpes recuperandi/* has never yet been held 
to constitute a bar to her legal remedy, when 
every hope of that kind should be extinct. — 
(Kirkwall v. Kirkwall. Hagg. C. R. ii. p. 
278.) 

In a suit for a separation for the husband's 
adultery, with his wife's sister, proof that 
the wife, after knowledge of the previous 
adultery, allowed, under peculiar circum- 
stances, this sister to accompany them to 
India, and to live in the same house with 
them, will not bar the wife on the ground of 
connivance: her conduct, though impru- 
dent, not being traced to a disregard of her 
own honour, nor to any motive necessarily 
criminal. — (Turton v. Turton. Hagg. R. iii. 
p. 338.) 

Condonation and connivance are essen- 
tially different in their nature, though they 
may have the same legal consequence. Con- 
donation may be meritorious; connivance 
necessarily involves criminality ; and there- 
fore the evidence to establish it should be the 
more grave and conclusive. — (Ibid. Hagg. 
R. iii. p. 350-351.) 

Connivance is a bar to a suit for separa- 
tion by reason of adultery^ on the principle 



that " volenti non Jit injuria.*' — (Rogers tT* 
Rogers. Hagg. R. iii. p. 58.) 

To constitute connivance, active corrup- 
tion is not necessavy : passive acquiescence 
with the intention, and in the expectation 
that guilt will follow, is sufficient ; but, on 
the other hand, there must be consent, not 
mere negligence, inattention, confidence, or 
dullness of apprehension.— -(Ibid. Hagg. 
R. iii. p. 50.) 

If the party injured is once in possession 
of a fact of adultery, and still continues 
his cohabitation, it proves connivance, col- 
lusion, and facility. — (Timmings v. Tim- 
mings. Hagg. R. iii. p. 83.) 

Matrimonial cohabitation, after being in 
possession of full proofof such adultery, are 
criminal connivance and collusion, barring 
the hus^iand of relief for his wife's adultery. 
— (Timmings v. Timmings. Hagg. R. iii. 
p. 76.) 

Passive connivance is as much a bar as 
active conspiracy ; but there must be an 
intention that guilt should ensue. — (Moor- 
som V, Moorsom. Hagg. R. iii. p. 107.) 

Connivance of a passive and permissive 
kind is to be proved by a' train of conduct 
and circumstances.— (Ibid. Hagg. R. iii. 
p. 106.) 

To establish connivance as a bar, it is not 
sufficient that the man did not act as a wise, 
or prudent, or attentive man, nor that he in 
fact contributed to his wife's guilt ; he must 
be shewn intentionally to contribute thereto : 
there must be intentional permission, or cor- 
rupt facility.— (Ibid. Hagg. R. iii. p. 105.) 

It is not necessary to shew connivance at 
actual adultery ; the Court, from connivance 
at improper familiarity, will infer corrupt 
intent as to the result. — (Moorsom v. Moor- 
som. Hagg. R. iii. p. 95.) 

If it appears that the wife committed 
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adultery — that the husband connived at the 
adultery — that he knew she was Hying in 
that improper manner — ^that he was aware of 
what was going on — such conduct deprives 
him of a right of applying to the Court, and 
obtaining a remedy for the injury done him, 
if it can be considered an injury. — (Hodges 
V. Hodf^es. Hagg. R. iii. p. 119, &c.) 

Passive connivance or toleration, arising 
from the husband's insensibility to his own 
honour, or unwillingness to seek redress, is 
a bar to relief; if there be proved a long 
course of criminal conduct, of which he was, 
or of which he must be, presumed to be 
cognizant, he may wait adequate proof, 
but no longer. — (Crewe v. Crewe. Hagg. R. 
iii. p. 131.) 

11. — ^Wherb no bar to divorce. 

The husband having proved the wife's 
adulterous connection with one individual, 
Gve years after separation, of which connec- 
tion two children were born, the Court held 
that the husdand's knowledge of, and con- 
sent to, gross indelicacies, or even adultery 
with three other persons during cohabitation, 
would not bar him. — (Hodges v, Jlodges. 
Hagg. R. iii. p. 118.) 

III. — ^Plea of. 

A plea of connivance does not necessarily 
admit adultery. — (Rogers v. Rogers. Hagg. 
R. iii. p. 58.) 

To support a plea of connivanee, when 
no adultery during cohabitation is charged, 
nor admitted, the clearest evidence of inten- 
tion and consent would be required. Qtuere, 
whether connivance at adultery during coha- 
bitation, is a bar to a suit for long subsequent 
adultery with different persons.— (Rogers v. 
Rogers., Hagg. R. iii. p. 72.) 

The notoriously debauched character of 
the paramour, his exclusion f^om all re- 
spectable female society, the introduction 
of him by the husband to his wife, the 
encouragement of their intimacy, the allow- 
ing her to accept a supply of money from* 
him, expostulations from her family at such 
intimacy, the refusal of the husband to at- 
tend them, and improper familiarities and 
liberties in his presence and without his 
remonstrance, are material facts in a plea 

of connivance. (Moorsom v. Moorsom. 

Hagg. R. iii. p. 87.) 

In a suit for separation, by reason of the 
wife's adultery, connivance on the part of 
the husband may be pleaded by the wife, 
consistently with a denial of her guilt. — 
(Moorsom v, Moorsom. Hagg. R. iii. p. 91 .) 

Indifference, ill-behaviour, or cruelty, is 
not pleadable in answer to a charge of adul- 
tery, nor relevant to a plea of connivance. — 
(Ibid. Hagg. R. iii. p. 92.) 

As a plea of connivance must be neces- 
sarily circumstantial, and consists of many 
facts, trifling when taken separately, but 
altogether convincing, the Court must allow 



a latitude in such defence. — (Ibid. Hagg. 
R. iii. p. 93.) 

Though the Court will not on presumption, 
and in &e absence of matter strongly incul- 
patory, impute connivance to the husband, 
it will not debar him from pleading that, 
which makes the history consistent and 
natural. — (Croft v. Croft. I^agg. R. iii. p. 
312.) 

IV. — Proof of. 

To constitute connivance there must be 
intentional concurrence. — (Rogers v, Rogers. 
Hagg. R. iii. p. 67). 

An allegation pleading facts to infer con- 
nivance as a bar to the husband's prayer for 
,a sentence of separation, by reason of the 
wife's adultery, rejected, because as no sin- 
gle fact pleaded necessarily inferred a know- 
ledge of the wife's guilt, nor a suspicion that 
an adulterous intercourse had been, or was 
about to be, formed ; and as the whole taken 
together did not warrant an imputation on 
the husband of consenting to, or intending, 
his wife's adultery, his conduct laid in the 
allegation, even if proved, would not amount 
to connivance. — (Rogers v. Rogers. Hagg. 
R. iii. p. 57.) 

Connivance is generally proved by cir- 
cumstantial evidence. — (Ibid. Hagg. R. iii. 
p. 60.) 

In a suit for separation, by reason of the 
wife's adultery, the husband must prove his 
case, so that his own evidence shall not 
create a bar by reason of connivance, or 
eompensatio mmtitum, for of such evidence 
the wife is entitled to the full beneit. — 
(Timming^ v. Tinunings. Hagg. R. iii. p. 77.) 

Connivance of a passive and. permissive 
kind is to be proved by a train of conduct 
and circumstances. — (Moorsom v. Moorsom. 
Hagg. R. iii. p. 100.) 

To establish connivance as a bar, it is not 
sufficient that the man did not act as a wise, 
or prudent, or attentive man, nor that he 
in fact contributed to his wife's guilt; he 
must be shewn inteniiowdly to contribute 
thereto: there must be intentional permis- 
sion or corrupt facility. — (Ibid. Hagg. R. 
iii. p. 105.) 

To establish connivance in bar of a suit, 
on account of the wife's adultery, it is not 
necessary to shew knowledge of, and privity 
to, the actual commission of adultery -, such 
extreme negligence to the conduct of .his 
wife, and such encouragement of acquaint- 
ance and familiar intimacy as are likely to 
lead to an adulterous intercourse, are suffi- 
cient— (Gilpin V. Gilpin. Hagg. R. iii. 
p. 150.) 

V. — Disproof of. 
Affectionate conduct to a wife for many 
years, no ^ appearance during that time of a 
wish to withdraw from her society, and the 
absence of any reason to suppose that the 
husband knew, or suspected, her depravity, 
till very shortly before she left him, tend most 
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Strongly to disproye conniTance at the tur- 
pitude of, or active co-operation in, the pros- 
titation of a wife. — (Hoar v. Hoar. Hagg. 
R. iii. p. 139.) 

VI. — ^What 18 KOT. 

Mere imprudence and error in judgment 
are not connivance ; and, in determining 
whether the husband's behaviour has barred 
him from relief, on proof of his wife's adul- 
tery, the honesty of his intentions, not the 
wisdom of his conduct, is to be consi- 



dered. — (Crewe v, Crewe. Hagg. R. iii. 
p. 137.) 

VII. — Effect of — as to contemporaneous 

ACTS OF ADULTERY WITH OTHERS. 

Where the wife made no defence to a suit 
for divorce, by reason of her adultery, the 
Court dismissed the suit, on the ground that 
the husband having connived at his wife's 
adultery with A, could not complain of an 
adultery nearly contemporary with B. — 
(Lovering v. Levering. Hagg. R. iii. p. 85.) 
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I. — Erection of. 

1. Requintes to— of Chapels (new.) 

Under the general law, the erection of a 
new public chapel (properly so called) re- 
quires the joint consent of patron, incam- 
bent, and ordinary, and (generally) a com- 
pensation to future incumbents. — (Bliss v. 
Woods. Hagg. R. iii. p. 509.) 

2. Objects of Stat. 7 and 8 Geo. IV. c. 47. 

The earlier church-building acts, 58 Geo. 
III. c. 45, 59 Geo. III. c. 134, 3 Geo. IV. 
c. 72, carefully protect the rights and inte- 
rests of patrons and incumbents, especially 
existing incumbents, and 5 Geo. lY. c. 103, 
only allowed a departure from that principle 
for a limited time, and under very special 
circumstances. Semhle, that the sole object 
of 7 and 8 Geo. lY. c. 72, aathorizing the 
church-building commissioners to declare 
the right of nomination to be in the endower, 
with lands or money in the funds, of a 
chapel, without compensation made to the 
incumbent, was to encourage such endow- 
ments, and that such chapel must (save as 
to the compensation) be built either in con- 
formity to the general law, or under the pro- 
visions of the earlier church-building acts. 
--(Bliss V. Woods. Hagg. R. iii, p. 517.) 

II. — Keys. 

Possession of-^Right to. 

The minister has, in the first instance, the 
right to the possession of the key of the 



church, and the churchwardens have only 
the custody of the church under him : if he 
refuses access to the church on fitting occa- 
sions, complaint must be made to higher 
authorities. — (Lee v. Matthews. Hagg. R. 
iii. p. 173.) 

III. — Breaking into. 

Punishment for. 

A lessee of an impropriator of great tithes 
canonically punished for breaking open the 
church-door with intent to erect pews in the 
chancel. — (O. I. P., by Jarratt v. Steele. 
Phill. R. iii. p. 167.) 

lY. — Custody and possession of the edifice 

of. 

All persons ought to understand that the 
sacred edifice of the church is under the 
protection of the ecclesiastical laws as they 
are administered in these Courts ; — that the 
possession of the church is in the minister 
and the churchwardens ; — and that no per- 
son has a right to enter it when it is not 
open for divine service, except with their 
permission, and under their authority. That 
pews already erected cannot be pulled down 
without the consent of the minister and 
Churchwardens, unless after cause shewn by 
a faculty or licence from the ordinary. — (By 
Sir John Nicholl, in Jarratt v. Steele. Phill. 
R. iii. p. 169.) 

Y. — Service of. 
1. How regulated* 
By the general law, the church service 



100 



CHURCHWARDENS. 



ought regularly to be performed every San- 
day morning and evening. Any relaxation 
is to be supposed to have been permitted by 
the diooesan, owing to the circumstances of 
the parish ; and the terms prescribed must 
be strictly observed. — (O. I. P., by Bennett 
V, Bonaker. Hagg. R. it. p. 27.) 

2. Who may ■perform. 

The incumbent of the parish has a right, 
without licence, to perform divine service in 
any consecrated building within the parish. 
Semble, therefore, a licence to the rector 
from the ordinary to perform divine service 
in a chapel, tends to show that the chapel 



was not consecrated. — (0. I. P., by Moisey 
V Hillicoat. Hag^. R. ii. p. 46.) 

VI. — Cburch of England — law or. 

Whence deduced. 

The law of the Church of England, and its 
history, are to be deduced from the ancient 
general Canon Law — ^from the particular 
constitutions made in this countiy to regu- 
late the English Church — from our own 
Canons— from the Rubric — and from any 
acts of parliament that may have passed 
upon the subject; and the whole may be 
illustrated, also, by the writings of eminent 
persons. — (By Sir John Nicholl, in O. I. P., 
by Kemp v. Wickes. PhiU. R. iu. p. 276.) 
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I. — ^Who are liable to serve as. 

Non-resident partner, in a house of trade, 
not exempt from serving the ofRce of church- 
warden. — (Stephenson v. Langston. Hagg. 
C. R. i. p. 379.) 

Where the person first elected church- 
warden, had, on pajrment of a fine, been 
excused ; a person, elected in his place, at 
the same vestry meeting, is bound to serve, 
unless some exemption shewn.— (Birnie v. 
Weller and Elliot. Hagg. R. iii. p. 474.) 

II. — Who cannot serve as. 

Alien disqualified. — (Anthony v. Segar. 
Hagg. C. R. i. p. 9.) 

]An alien bom has no right, as has been 
determined here of an alien naturalized. — 
If a parish had returned a papist, or a Jew, 
or a child of ten years of age, or person con- 
victed of felony, I conceive the ordinary 
would be bound to reject.— (By Sir William 
Scott, in Anthony v. Segar. Hagg. C. R. i. 
p. 10.) 

III. — Election of. 

1. — Who cannot interfere in. 

The patrons of a church have no right to 
controvert the election of churchwardens ; 
unless it can be shewn that the parishioners 



have no right to elect churchwardens, and 
that the churchwardens of the particular 
parish are exempt from the jurisdiction 
of the ordinary. — (The Governors of St. 
Thomas's Hospital v. Trehorne and Cove. 
Lee's R. i. p. 126.) 

2. How annulled. 

Where a poll is demanded, the election 
commences with it, as being the regular 
mode of popular elections ; the shew of 
hands being only a rude and imperfect 
declaration of the sentiments of the electors. 
It often happens that, on a shew of hands, 
the person has the majority, who, on the 
poll, is lost in a minority ; and if the parties 
could afterwards recur to the shew of hands, 
there would be no certainty or regularity in 
elections. I am of opinion, therefore, that 
when a poll is demanded, it is an abandon- 
ment of what was done before ; and that 
every thing anterior is not of the substance 
of the election, nor to be so received. Then, 
as the poll destroys the previous voting, and 
no poll ajppears for Anthony, and the vestry- 
book, which must be taken to be the au- 
thentic book, makes no mention of him, I 
cannot look upon him as elected. — (By Sir 
William Scott, in Anthony v. Segar. Hagg. 
C. R. i. p. 13.) 
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3. Ham neeusttry to he /Mowed iip. 

A churchwarden, duly elected by his pa- 
rishy directed to take the oath of oiBoe. — 
(Cooper and others v. AUnatt Phill. R. iii. 
p. 165.) 

4. I^utif of the Ordinary in rospeet of. 
Though it is the duty of the ordinary not 

to take slight objections, he is bound, I eon- 
ceiTc, to take care that an election, in his 
opinion void in itself, should have no legal 
effect ; and this is a duty which he owes to 
the parish, and to the general law of the 
country .--(By Sir William Scott, in Anthony 
V. Segar. Hagg. G. R. i. p. 11.) 

rv. — ^Re-election. 
Of Persons who have served the Office. 

It is said, that it is improper that the old 
churchwardens should be continued; this 
may depend on the discretion of the parish ; 
the Court has no authority to interpose, 
except in deciding a dubious case.— (By Sir 
William Scott, in Anthony v. Segar. Hagg. 
0. R. i. p. 13.) 

V. — ^ThEIR OFnCE AND DUTIES* 

A churchwarden cannot prevent a minister, 
appointed under a sequestration, from offi- 
ciating in the church.--(Prout v, Cressweli. 
Lee's R. i. p. 36.) 

Churchwardens are parochial officers, for 
several purposes, and are to inspect the 
morals and behaviour of the parishioners, 
as well as to take care of the goods and re- 
pairs of the church. — (By Sir George Lee, in 
the Governors of St Thomas's Hospital v. 
Trehome and Cove. Lee's R. i. p. 129.) 

I conceive that their duties were originally 
confined to the care of the ecclesiastical 
property of the parish, over which they 
exercise a discretionary power for certain 
purposes. In all other respects, it is an 
office of observation and complaint, but not 
of cotttronl, with respect to divine worship ; 
so it is laid down in Ayliffoy in one of the 
best dissertations on the duties of church- 
wardens, and in the Canons of 1571. In 
these it is observed, that the churchwardens 
are appointed to provide the furniture of the 
church, the bread and wine for the holy sa- 
crament, the surplice, and the books neces- 
sary for the performance of divine worship, 
and such as are directed by law ; but it is 
the minister who has the use. If, indeed, he 
errs in this respect, it is just matter of com- 
plaint, which the churchwardens are bound 
to attend to ; but the law would not oblige 
them to complain, if they had a power m 
themselves to redress the abuse. 

In the service, the churchwardens have 
nothing to do, but to collect the alms at the 
offertory ; and they may refuse the admis- 
sion of strange preachers into the pulpit. 
For this purpose, they are authorised by the 
Canon; (1603, e. 50) but, kowt When 



letters of orders are produced^ their autho- 
rity ceases. Again, if the minister intro- 
duces any irre§[ularitv into the service, they 
have no authority to interfere, but they may 
complain to the ordinary of his conduct. I 
do not say, there may not be eases where 
they may be bound to interpose ; in such 
cases, thcjT may repress, and ought to re- 
press, all indecent interruptions of the ser- 
vice by others, and are the most proper 
persons to repress them, and they desert their 
duty if thejr do not. And if a case could be 
imagined, m which even a preacher himself 
was guilty of any act grossly offensive, 
either from natural infirmity, or from disor- 
derly habits, I will not say that the church- 
wardens, and even private persons, might 
not interpose to preserve the decorum of 
public worship. But that is a case of instant 
and overbearing necessity, that supersedes 
all ordinary rules. In cases, which fall 
short of such\ singular pressure, and can 
await the remedy of a proper legal com- 
plaint, that is the only proper mode to be 
pursued by a churchwarden, — if private and 
decent application to the minister himself, 
shall have failed in preventing what he 
deems the repetition of an irregularity. At 
the same time, it is at his own peril if he 
makes a public complaint, or even a private 
complaint, in an offensive manner, of that 
which is no irregularity at all, and is, in 
truth, nothing more than a misrepresentation 
of his own.-H[By Sir William Scott, in O. I. 
P., by Hutchms v. Denziloe and Loveland. 
Hagg. C. R. i. p. 173, &c.) 

VI. — How FAR CU8T0DES OF THE CHURCH. 

The churchwardens have only the custody 
of the church under the minister : if he re- 
fuse access to the church on fitting occasions, 
complaint must be made to higher anthori- 
ties.— (O. I. P., by Lee v. Mattiiews. Hagg. 
R. iii. p. 173.) 

VII. — Suits against. 

1. In respect of Accounts. 

A proceeding against a churchwarden, 
respecting his accounts, held to be vexatious ; 
salt dismissed with costs. — (Lewis v. James. 
Lee's R. i. p. 612.) 

2. For obstructing Singing in Church. 
Proceedings against a churchwarden for 

interfering to obstruct and prohibit the form 
of singing, &c., which had been authorized 
by the minister, sustained.— (O. I. P., by 
Hutchinsv. Denziloe and Loveland. Hagg. 
C. R. i. p. 170.) 

3. For Non-repair of Church. 

A monition issued against churchwardens 
to repair, and reinstate in its original form, 
the spire of a church, which had been de- 
stroyed by lightning. — (O. I. P., by Lord 
Viscount Maynard v. Brand and Philpot. 
Phill. R. iii. p. 501.) 
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VIII.— Suits by. 
Agaimt Incumbent — how admittedyand after 

what lapse of time. 

The Court is bound to admit articles by a 

cburchwarden against an incumbent for 

fre<}nent irregularities in the performance of 

divine service, and of parochial duties, and 



also for his violating the churchyard ; nor 
(the suit being commenced in April, 1828, 
and the alleged offences being laid in Sep- 
tember, 1824, till January, 1827,) is the lapse 
of time any bar. — (O. I. P., by Bennett v. 
Bonaker. Hagg. R. ii. p. 25.) 
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The forty-eighth canon. 

1. Proceedings upon, against^ 

An allegation-responsive to articles filed 
against the defendant, a clergyman, for a 
violation of the 48th Canon, by officiating 
out of his diocese ; as also for obstructing a 
licensed curate in the performance of divine 
service, admitted to proof — from the proba- 
ble tendency of the facts pleaded to render 
it, at least a case, for mitigated costs, if not 
to amount to a complete, legal defence, to 
both parts of the charge — (O. I. P., by 
Gates V, Chambers. Add. U. ii. p. 177.) 

2. Construction of the Canon, 

The 48th Canon, the violation of which is 
principally objected, so far as applies to the 
present question, is in these wordS' — " No 
curate or minister shall be permitted to serve 
in any place without examination and ad- 
mission of the bishop of the diocese, or ordi- 
nary of the place having episcopal jurisdic- 
tion, in writing, under his hand and seal, 
having respect to the greatness of the cure, 
and the meetness of the party.'' And the 
Canon is headed, '^ None to he curates, but 
allowed by the bishop. Now the object of 
this Canon seems to be, that curates who are 
engaged to take charge of parishes, either 
altogether or in part, for a continued time, 
shall be '^ examined and admitted'' by the 
diocesan. It may be very proper that 
curates, within the meaning of the Canon, 
as already explained — and in which light 
the Court, as at present advised, is disposed 
to regard it — should be ^* examined and 
admitted" by the diocesan, in order to pre- 
vent persons, not duly qualified, from being 
introduced into parishes in that character. 
But the defendant, in the instance in ques- 
tion, it should now seem, did not attend, in 
that character ; nor was he acti|ig as curate, 
within the meaning of the Canpn, so under- 



stood — ^he only came to officiate for the rec- 
tor on a particular occasion. That occasional 
assistance «a given is punishable as an eccle- 
siastical offence, merely because the minister, 
so assistant, has not been licensed, as curate, 
by the bishop of the diocese, is more than, 
without further consideration, and other 
authorities being adduced, I am prepared to 
lay down as a rule of law : such a rule would 
be highly inconvenient to the clergy ; and 
might not unfrequently occasion parishioners 
to be deprived, altogether, of church service. 
This interpretation of the 48th Canon is 
confirmed, in my judgment, by the 50th and 
52d Canons, which are in pari materiA, By 
the first of these, the dOth Canon, '< Neither 
the minister, churchwardens, nor any other 
officer of the church, shall suffer any man to 
preach, within their churches or chapels, but 
such as by shewing their * licence to ptyach,' 
shall appear unto them to be sufficiently 
authorized thereunto.'' Now the 62d Canon 
plainly implies that this " licence to preach," 
at least, was not required to be had of the 
local ordinary : for the entry directed to be 
made, by that Canon, for the purpose of 
conveying information to the local ordinary, 
in the case of a stranger preaching in his 
diocese, is, among other things, to set forth 
the name of the bishop by whom his licence 
to preach was granted. It aj^pears, indeed, 
from the 49th Canon, that the ** licence to 
preach'' referred to in these, the dOth and 
52d Canons, was quite a distinct thing from 
'' the licence to a cure," which is the subject 
of the 48th Canon — ^being (the first]) a licence 
to ^'preach'' specially: without which minis- 
ters were forbidden, by the 49th Canon, 
^' to expound*' as it is termed (i. e. to preach) 
** in their own cures or elsewhere," or to do 
any more than ''read plainly and aptl^, 
without glossing or adding, the homilies 
(then) already set forth, or in future to be 
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published by lawful authority, for the eon- 
firmation of the true faith, and for the 
edification and instruction of the people/' 

Itis well known that such (separate) licen* 
ces to preach were in use both before, and 
for some time after, the Reformation ; but for 
the last century or two, in oonsequenoe of 



the clergy heing better educated, or for some 
other reason, they have fallen into ditueiude ; 
and are now included, either in '' letters of 
orders," or in the ** licences of ministers to 
particular cures.*' — (By Sir John NichoU in 
O. I. P., by Gates v. Chambers. Add. R, ii. 
p. 188-191, &c.) 
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Augmented. 
Haw considered in regard to Sequestrations. 
They stand, in respect to sequestrations, 



on the same footing as presentative linngs. 
— (Prout V. Cresswell. Lee's R. i. p. 36. — 
Line v. Harris. Lee's R. i. p. 156.) 
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I. — Nature of. 

It is the duty of Courts, and, consequently, 
the inclination of Courts, to keep the rule 
extremely strict. The caused must be grave 
and weighty, and such as shew an absolute 
impossibility that the duties of the married 
life can be discharged. In a state of per- 
sonal danger no duties can be discharged ; 
for the duty of self preservation must take 
place before the duties of marriage, which 
are secondary both in commencement and in 
obligation ; but what falls short of this is 
with great caution to be admitted. The rule 
'^ per quod cotisortium amittitur *' is but an 
inadequate test; for it still remains to be 
inquired what conduct ought to produce 
that effect? whether the consortium is rea- 
sonably lost ? and whether the party quitting 
has not too hastily abandoned the consortium ? 

What merely wounds the mental feelings 
is, in few cases, to be admitted, while they 
are not accompanied with bodily injury. 



either actual or menaced. Mere austerity 
of temper, petulence of manners, rudeness 
of language, a want of civil attention, and 
accommodation, even occasional sallies of 
passion, if they do not threaten bodily harm, 
do not amount to legal cruelty ; they are 
high moral offences in the marriage state 
undoubtedly — not innocent, surely, in any 
state of life ; but still they are not that cruelty 
against which the law can relieve. 

Still less is it cruelty where it wounds not 
the natural feelings, but the acquired feel- 
ings arising from particular rank and situa- 
tions ; for the Court has no scale of sensi- 
bilities, by which it can gauge the quantum 
of injury done and felt; and, therefore, 
though the Court will not absolutely ex- 
clude considerations of that sort, where they 
are stated merely as matter of aggravation, 
yet they cannot constitute cruelty, where it 
would not otherwise have existed; of course 
the denial of little indulgencies and particu- 
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lar accommbdations, which the delicacies of 
the world is apt to number amongst its ne- 
cessaries, is not cruelty. It may, to be sure, 
be a harsh thing to refuse the use of a car- 
riage or the use of a servant ; it may in many 
cases be extremely unhandsome, extremely 
disgraceful to the character of the husban'd ; 
but the Ecclesiastical Court does not look 
to such matters ; the great ends of marriage 
may be very well carried on without them ; 
and if people will quarrel about such mat- 
ters, and which they certainly may do in 
many cases with a great deal of acrimony, 
and sometimes with much reason, they yet 
must decide such matters as well as they can 
in their own domestic forum. 

These are negative descriptions of cruelty ; 
they shew only what is not cruelty, and are 
yet, perhaps, the safest definitions, which can 
be g^yen under the infinite yarie^ of possi- 
ble cases that may come before the Court. — 
(By Sir William Scott, in Evans v. Evans. 
Hagg. C. R. i. p. 37-39.) 

In the older cases of this sort, the danger 
of life, limb, or health, is usually inserted 
as the ground upon which the Court has pro- 
ceeded to a separation. This doctrine has 
been repeatedly applied by the Courts in the 
cases that have been cited. The Court has 
never been driven off this ground. It has 
been always jealous of the inconvenience of 
departing from it ; and I have heard no one 
case cited, in which the Court has granted 
a divorce without proof given of a reasonable 
apprehension of bodily hurt, I say apprehen- 
sion, because assuredly the Court is not to 
wait until the hurt is actually done; but 
the apprehension must be reasonable; it 
must not be an apprehension arising merely 
from an exquisite and diseased sensibility 
of mind. Petty vexations applied to such 
a constitution of mind may certainly in time 
wear out the animal machine, but still they 
are not cases of legal relief; people must 
relieve themselves as well as they can by 
prudent resistance, by calling in the suc- 
cours of religion, and the consolation of 
friends ; but the aid of Courts is not to be 
resorted to in such cases with any effect — 
(By Sir William Scott, Ibid. Hagg. C. R. 
i. p. 39-40.) 

Every thing is in legal construction, 
savifia, which tends to bodily harm, and in 
that manner renders cohabitation unsafe; 
whenever there is a tendency only to bodily 
mischiefs, it is a peril from which the wife 
must be protected, because it is unsafe for 
her to continue in the discharge of her con- 
jugal duties, and to enforce £at obligation 
upon her might endanger her security, and 
perhaps her life. It is not necessary, in de- 
termining this point, to enquire from what 
motive such treatment proceeds. It mav be 
from turbulent passion, or sometimes nrom 
causes, which are not inconsistent with 
affection, and are, indeed, often connected 
with it — as the passion of jealousy. If bitter 



waters are flowing, it is not necessary to 
enquire, from what source they spring. If 
the passions of the husband are so much out 
of his own controul, as that it is inconsistent 
with the personal safety of the wife to con- 
tinue in his society, it is immaterial from 
what provocation such violence originated. 
^By SirWilliam Scott,in Holden v. Holden. 
Hagg. C. R. i. p. 458.) 

The definition of legal cruelty is,, that 
which may endanger the life or health of the 
party — ^it generally proceeds from the wife, 
as the weaker person — but it may come from 
the man, and has so done in several cases ; 
but generally, the wife complains of what 
is dangerous to her — on shewing which, the 
Court releases her from cohabitation. 

In doing this, the law presumes her not 
to have been the authoress of her sufferings ; 
it is on the presumption that her own con- 
duct has been proper, if not the remedy is 
in her own power: she has only to change 
her conduct ; otherwise the wife would have 
nothing to do, but to misconduct herself, 
provoke the ill-treatment, and then complain. 

I do not mean that the law would not in- 
terfere, if this misconduct was visited by 
the husband with intemperate violence; there 
majr be failings, if inordinately resented and 
visited with harsh, and more than due autho- 
rity, upon which the Court would not decline 
to interfere. But if her conduct be entirely 
incompatible with the duty of a wife, if it 
be violent and outrageous, if it justly pro- 
voke the indignation of the husband, and 
causes danger to his person, she must reform 
her own disposition and manners ; she must 
remedy the evil by changing her own mea- 
sures, and it is to be hoped, that the evils 
will cease with the behaviour which pro- 
duced them : and if they do not, she may 
then complain to the Court, and. solicit its 
interference with effect. — (By Sir John Ni- 
choll, in Waring v. Waring. Phill. R. ii. 
p. 132-3.) 

Cruelty may be without actual personal 
violence. — (Hulme v, Hulme. Add. R. ii. p. 
27.— Otway v. Otway. Phill. R. ii. p. d6.) 

Cruelty generally consists of successive 
acts of ill-treatment, if not of personal in- 
jury, so that something of a condonation of 
the earlier ill-treatment necessarily takes 

Slace. — (Westmeath v. Westmeath. Hagg. 
I. ii. p. 113, Supplement.) 

II. — What words are sufficient to 

CONSTITUTE. . 

Of words it is sufficient to say, if they are 
words of mere present irritation, however 
reproachful, they will not enable this Court 
to pronounce a sentence of separation. The 
wife must try to disarm tiiem by weapons of 
civility and kindness ; and if they fail, (as 
they unfortunately often will) the law of this 
country requires that she should submit to 
the misfortunes as one of the consequences 
of her own injudicious choice. 
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Pauionate words do not, aooordinir to the 
vulgar obsenratioii, break bones ; and it is 
better that they should be borne with, than 
that domestic society should be broken up, 
and a husband and wife thrown, in loose 
characters, upon the world. 

Words of menace, importing the actual 
danger of bodily harm, will justify the in- 
teipoflitioB of the Court, as tiie law ought 
not to wait till the mischief is actually done. 
Bat the most innocent and deserving woman 
will sue in tain, for its interference, for 
words of mere insult, howcTer gaUinr ; and 
still less will that interference be g^en, if 
the wife has taken upon herself to ayenge 
her own wrongpi of that kind, and to main* 
tain a contest of retaliation. — { By SirWil liam 
Scott, in OliTcr v. Oliver. Hagg. C. R. L p. 
3640 

Words of menace, if accompanied with 
pjrobability of bodily violence, will be suf- 
ficient It may be enough if they are such 
as inflict indignity, and threaten pain. It 
will be the duty of the Court to say tiiat the 
safiering party is not obliged to continue in 
cohabitation under such treatment.— (By Sir 
William Scott, in Kirkman v. Kirkman. 
Hagg. C. R. i. p. 409.) 

The Court is not in the habit of interfering 
in ordinary domestic quarrels; and there 
may be much unhappmess from unkind 
treatment, or violent and abusive language, 
in which parties can obtain no relief 
in this form ; but must be left to correct the 
interference, of which they complain, by 
such private means, as they can employ for 
the purpose. There must be something, 
which , renders cohabitation unsafe, or is 
likely to be attended with injury to the per- 
son, or to the health of the party, in order to 
sustain an application to this Court. Words 
of menace may partake of either of these 
characters ; they may be merely the lan- 
gaage of passion, or they may be dte expres- 
sion of determined malignity, which, if they 
are likely to be carried into effect, may war- 
rant the Court to interpose, and prevent the 
actnal mischief which is thus threatened. 
Where such violence of language is accom- 
panied with blows, it is a more agp^vated 
case, and the mischief is actually inflicted. 
-y^By Sir William Scott, in Harris v. Har- 
ris. Hagg. C. R. ii. p. 148-9. — Same case, 
Phill. R. ii. p. 111.) 

Words of abuse and reproach are not, but 
words of menace intimating a malignant in- 
tention of doing bodily harm and affecting 
the security of life, are legal cruelty. The 
Court must not wait till threats are carried 
into execution, but must interpose when 
words raise a reasonable apprehension of 
violence, and excite such terror as make 
life intolerable. — (D'Aguilar v, D'Aguilar. 
Hagg. R. i. p. 776.) 

If words raise reasonable apprehension, it 
matters not whether they be addressed to the 



wife, or to a third person.-^Ibid. Hagg. 
R. i. p. 776.) 

III.— What acts will constitute. 

The law does not recmire there should be 
many acts. The Court nas expressed an in- 
disposition to interfere on account of one 
slight act, particularly between persons who 
have been under long cohabitation ; because 
if one only such instanceof ill-treatment, and 
that of a slight kind, occurs in many years, it 
may be hoped and presumed, that it will not 
be repeated. But it is only on this supposi« 
tion that the Court forbears to interpose its 

grotection, even in the case lof a single act, 
ecause should one act be of that descrip- 
tion, which should induce the Court to think 
that it is likely to occur again, and to occur 
with real suffering, there is no rule that 
should restrain it from considering that to 
be fully sufiBcient to authorise its inter- 
ference.—<By Sir William Scott, in Holden 
V. Holden. Hagg. C. R. i. p. 466^ 

The husband's attempts, when effected with 
venereal disease, to force his wife to his bed, 
is of a mixed nature, partly cruelty, and 
partly evidence of adultery. — (Durant «• 
Durant, Hagg. R. i. p. 767.) 

A husband^ attempt to debauch his own 
women-servants is a strong act of .cruel^. — 
(Durant v. Durant. Hagg. R. i. p. 768, Sup- 
plement.) 

A groundless and malicious charge against 
the wife's chastity, followed up by turning 
her out of doors, and not attempted to be 
pleaded, nor proved, may be alleged with 
other acts of cruelty as a ground for separa- 
tion. — (Durant v Durant. Hagg. R. i. p. 709, 
Supplement.) 

The husband's conduct is legal cruelty, 
if, by cohabitation, the wife is exposed to 
bodily hazard, and intolerable hardship. 
On proof of such conduct, and the husband's 
adultery with three different women, a sen- 
tence of separation, ' d mensA et thor</, pro- 
nounced at the wife's prayer, and the hus- 
band condemned in costs. — (D'Aguilar v. 
D'Aguilar. Hagg. R. i. p. 773.) 

Spitting on the wife is a gross act of 
cruelty. — (Ibid. Hafg. R. i. p. 776.) 

Obtaining the wife s separate property by 
imposition cannot, but compelling her by 
threats to go any where, ma^, be pleaded as 
cruelty. — (Ibid. Hagg. R. i. p. 776.) 

Cruelty may be relative, and depend on 
the age, habits, &c. of the party. — (D'Agui- 
lar V. D'Aguilar. Hagg. R. i. p. 782.) 

lY. — Matters pleadable in divorce for. 

A party being before the Court in a suit 
for divorce, by reason of cruelty, acts of 
adultery, subsequent to the citation, may be 
pleadea.— (Barrett v. Barrett. Hagg. R. i. 
p. 22.) 

In a suit for separation, by reason of 
cruelty, brought by tlie wife, an acquittal of 
her witnesses, (for a conspiracy in counsell- 



106 



CRUELTY. 



ing her to institute this suit) upon an in- 
dictment laid by the husband, and his evi- 
dence thereon — in which he admitted, and 
repeated certain accusations, originally al- 
leged in the libel as acts of cruelty — may be 
pleaded as a continuation, and admission on 
oath, of that cruelty. — (Bray r . Bray. Hagg. 
R. i. p. 163.) 

V. — What acts op cruelty will entitle 

TO DIVORCE. 

Vide (Hagg. R. ii. p. 72^ et ante II. Ill in 
this Title.) 

VI. — What acts will not entitle to. 

DIVORCE. 

1. Desertion, 

To say that the Court is to grant separa- 
tion, because the husband has thought fit to 
separate himself, would be to confirm the 
desertion, and to gratify the deserter ; and 
the Court would then become the perpetual 
instrument of these voluntary and illegal 
separations. — (By Sir William Scott, in 
Evans v. Evans. Hagg. C. R. i. p. 120.) 

The desertion of a wife by the husband, 
though a malicious desertion, will not bar a 
sentence of divorce, at the suit of the hus- 
band, on proof of adultery committed by the 
wife. — (Sullivan v, Sullivan. Add. R. ii. 
p. 299.) 

Desertion cannot be a ground of divorce, 
though, in conjunction with acts of cruelty^ 
it frequently is. — (By Sir William Scott, in 
Evans v. Evans. Hagg. C. R. i. p. 120.) 

2. Taking to separate Beds. 

The husband taking to separate bed, is 
not pleadable as cruelty. — (D'Aguilar v. 
D'Aguilar. Hagg. R. i. p. 775.) 

VII. — ^WhERE no bar to DIVORCE. 

Cruelty is not a bar to a charge of adul- 
tery ; but may be pleaded as introductory 
to the history of an adulterous intercourse. 
— (Arkley v. Arkley. Phill. R. iii. p. 600.) 

The wife having failed in a charge of 
adultery, and a recriminatory plea on the 
husband's part being proved — cruelty, and 
the introduction of the wife to a female of 
loose character, (the wife's guilt not being 
connected with such introduction) — form no 
bar to his prayer for divorce.--(Harris v. 
.Harris. Hagg. R. ii. p. 376.) 

VIII. — ^WhERE cruelty need not be PROVED. 

Where cruelty and adultery are both 



charged against a husband, it is not abso- 
lutely necessary to prove cruelty. — (Smith 
V. Smith, Phill. R. iL'p. 67.) 

IX. — Effect of cruelty on acts of adul- 
tery CONDONED. 

Cruelty reyives condoned adultery. — 
(Worsley v. Worsley. Hagg. R. i. p. 734.) 

If a vnfe forgives earlier adultery, upon 
condition, and assurance of future amend- 
ment, on the husband's again committing 
adultery, that previous injury revives. — 
(Durant v. Durant. Hagg. R. i. p. 746, 762.) 

Cruelty will revive condoned adultery, 
and less is necessary to revive than to found 
an original sentence. — (Ibid. Hagg. R. i. 
p. 766.) 

X.~WhAT WILL REVIVE FORMER CRUELTY. 

The conduct of the husband, though not 
amounting to personal violence, yet exciting 
reasonable apprehensions of it, .will revive 
former cruelty. — (Westmeath v. Westmeath. 
Hagg. R. ii. p. 61, Supplement.) 

XI. — Sentence in causes of divorce, by 

REASON OF CRUELTY. 

Form of. 

Is to pronounce for the separation as 
prayed in the libel. — (Holden v. Holden. 
Hagg. C. R. i. p. 450.-— Kirkman v. Kirk- 
man. Hagg. C. R. i. p. 414.) 

XII. — Cruelty a cause of divorce. 

1. By Husband. 

(Kirkman v. Kirkman. Hagg. C. R. i. 
p. 409.) 

2. By Wife. 

(Whitmore v. Whitmore. Lee's R. i. p. 
30. — Evans v. Evans. Hagg. C. R. i. p. 3d. 
— Oliver t;. Oliver. Hagg. C. R. i. p. 361. — 
Holden v, Holden. Hagg. C. R. i. p. 463. — 
Otway V. Otway. Phill. R. ii. p. 96. — Harria 
t;. Harris. Phill. R. ii. p. 111. — Smith v. 
Smith. Phill. R. ii. p. 207.) 

XIII. — Conduct of wife — ^how affecting 

ACTS OF cruelty BY HUSBAND. 

It is not necessary that the wife should be 
entirely free from blame; for the reason 
which would justify the imputation of blame 
to the wife, will- not justify the ferocity of 
the husband. — (By Sir William Scott, in 
Holden v. Holden. Hagg. C, R. i. p. 469.) 
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I. — His rank. 
The dean is next to the hishop in rank, by 
light of his ofRce and constitution. — (By Sir 
John Nicholl, in Parham v. Templar. Phill. 
R. iii. p. 242.) 



11. — His STYLE. 

A dean is continually styled in ecclesias- 
tical records " Archi'-preshvterJ' — (By Sir 
John Nicholl, in Parham v. Templar. Phill. 
R. iii. p. 242.) 
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I. — ^Their authority and jurisdiction. 

The dean and chapter has, in some in- 
stances, a controul over the bishop. — (By 
Sir John Nicholl, in Parham v. Templar. 
Phill. R. iii. p. 242.) 

Their jurisdiction is superior to that of an 
archdeacon. — (Ibid. p. 2&.) 

They are the council of the bishop — ^must 
consent to every grant of the bishop, in 
order legally to bind his successors.— (ibid, 
p. 243.) 



II — ^Their descriptions. 

They are of two descriptions : — ^the one of 
the old form, and which grew principally 
out of papal usurpations ; and the other, 
those which were erected by the crown in 
the reign of Henry YIII., upon the dissolu- 
tion of the monasteries and religious houses. 
Each of these have generally some parishes 
under their peculiar jurisdiction.— -(By Sir 
John Nicholi, in Parham v. Templar. Phill. 
R. iii. p. 245.) 
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I. — Copies of. 
How regarded. 

The same faith cannot be given to copies 
as to original deeds. — (Rilerv. Cozen. Lee's 
R. i. p. 212.) 

II. — Original deeds. 
Upon what Terms delivered out. 
If the Court sometimes orders original 



deeds to be delivered out, which are wanted 
for other purposes, it only does so on a re- 
gistration being made of the instruments, 
and on an undertaking from the party re- 
quiring them, that they shall be attended 
with at the hearing of the cause. — (Riler v. 
Cozen. Lee's R. i. p. 212.) 
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I. — Of appraisement. 
Whenftnai. 
A commission of appraisement decreed in 



the presence of the adyerse proctor, without 
any objection taken on his part, held to be 
final; although the commission was ordered 
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not to iflsae under seal for ten days ; the 
actually putting the seal being merely a 
ministerial act. — (Franco v. AlTcrenza and 



.— (Frai 
e's R. L 



De Pinna. Lee's R. i. p. 187.) 

11. — Of EXCOMMUNICATION. 

WhenfauU. 

A man, who has not appealed from a 
decree of excommunication, cannot appeal 
from a nj/nijleavit, which is consequential 
upon the excommunication. — (By Sir George 
Lee. Lee's K. i. p. 194.) 



III. — Issuing of. 

Of a navel kind. 

I desire in future that no decree of a norel 
kind may issue without either being con- 
sulted in earner Ay or moTcd in Court by coun- 
sel ; it is of consequence, because the instru- 
ments of the Court are generally presumed 
to be declaratory of the law of the Court. — 
(By Sir John NichoU, in Elliot v. Gurr. 
Phill. K. il. p. 18.) 
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L^-'-Of what wbiqrt^as proof. 

The declarations and affidavit of a de- 
ceased person, relating to matters, in which 
he was himself concerned, admitted to proof. 
--(Robins v. Sir William Wolseley, Bart. 
Lee's R. ii. p. 34.) 

The declaration of a dead person is good 
adminicular proof in support of other wit- 
nesses, but not of itself sufficient to support 
facts contrary to his own acts. — (Robins v. 
Sir William Wolseley^ Bart. Lee's R. ii. 
p. 421.) 



n.-^WHBRB RBJECfSIK 

An allegation on the part of the executors, 
responsive to a libel in a suit Of substraction 
of legacy, and pleading circumstances dehort 
the will, is admissible to explain a latent 
ambiguity as to the object of the bequest; 
but the Court rejected the testator's declara- 
tions to the drawer of the will, as inconclu- 
sive, and expressed a strong disinclination 
to their admission in such a suit, under 
any circuiiistances.~-(Capel v. Robarts and 
Neeld. Hagg. R. iii. p. 156.) 
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IN RESPECT OF .* 108 

II.-^WORDSCOONtZABLETHERBnf,ET CONTRA 108 

1. Exmnfike ...«*. 106 
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in«-^WrrNKssE8 100 

1 v.— Limitation of suits • 109 
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v.— Suing in forma pauperis • . . . • 109 

VI.— At what day the articles for de- 
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I. — Jurisdiction of ecclesiastical courts. 

To give those Courts jurisdiction, the of- 
fence charged must be one 7w!t punishable 
at common law. — (Crompton v. Butler^ in 
Note, Hagg. C. R. i. p. 465.) 

II. — ^WORDS COGNIZABLE THEREIN, £T CONTRA. 

Not material whether defamation is in 
writing or by parol) — (Ware, otherwise Tank, 
V. Johnson. Lee's R. ii. p. 103.) 

Only sueh words are cogniaable which 
iniHite an offence whieh wonld be punishr- 



able in them. — (Crompton v. 
Note. Hagg. C. R. i. p. 464.) 



Butler, in 



1. Examples. 

To allege a person to be a eomnum swearer y 
a tower ^ sedition and faetion, a drunkard, 
seems not defamatory. 

To allege a person to be an usurer, because 
the Statute against Usury, 13 Eliz. c. 8., ex- 
pressly saves the ecclesiastical jurisdiction, 
is defamatory .—(Crompton v. Batler, in Note. 
Hagg. C. R. h p. 4(S&.) 
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2, Nature of the Wards spoken* 

It is not necessary that Uie word " whore " 
shonld be the specific word nsed ; what 
woald tft common and voptdar acceptation 
imply the crime of incontinence, will amount 
to the same thing.-— (Crompton v. Butler. 
Hagg. C. R. i. p. 464.) 

Circomlocutions, impljini^ words of in- 
famy, have been held sufficient to support 
these suits ; the meaning, howeyer, must be 
clear and definite; and the Court must be 
satisfied that they are not fairly capable of 
another interpretation.-— (Smith v. Watkins. 
Ha^. C. R. i. p. 407.) 

III. — ^Witnesses in. 

Although the testimony of two witnesses is 
required, it is not necessary that they should 
speak to the same fact ; for, said Sir Wiliam 
Scott, it has always been considered as good 
proof of defamation, and as satisfying the 
demands of the law, in point of evidence, 
if there are two witnesses speaking sepa- 
ratelj to facts of defamation (of the same 
species) committed at different times. — 
(Crompton v* Butler. Hagg. C. R. i. p. 
400, &c.) 

Mor is it necessary that the witnesses 
idiould speak preduiely to the identical words 
in the same terms.— (Cole v. Cwder. Phill. 
R. ii. p. 106.) 

In defamatory suits, the testimony of two 
effirmatine witneeees outweighs that of several 
negative ime«.— ^Tocker v. Ayre. Phill. R. 
iii. p. 530.) 

If it were necessary to have two witnesses 
to the same defamatory act, reputation 
night be destroyed with impunity ; through 
the defamer using the precaution of spread- 
a malignant report but to one person only at 
a time^~((kompton «• Butter. Hagg. C. R. 
Lp. 462.) 



lY. — LlinTATION OF SUITS. 

In defamation, suits must have been com- 
menced within one year; and issue must 
have been joined within IJie same period. — 

g^oldingay v. Hill. Arches^ 1783. Hagg. C. 
. i, p. 213.) 

By Statute 27, Geo. III., c. 44, s. 1, suits 
in Ecclesiastieal Courts for defamation must 
be commenced within six months from the 
time when the defamatory words are nt- 
tered.--(Prankard v. Deacle. Hagg. E. i. 
p. 191-2.) 

V.--SVIWO IN ** FORMA PAVFERIS/' 

'' In causA diffamationie ^ non est omnino 
admittendapars tn/brmA iNiimem.—(Oughton. 
i. Tit 8. in NotA hS 

SembUy neither plaintiff nor defendant can 
sue in formk pauperis. — (Clifford v. Maby. 
Add. R. i. p. 124.) 

yi. — At WHAT DAY THE ARTICLES FOR DEFAMA- 
TION MUST BE DEUVERED TO THE DEFENDANT. 

It does not appear to be indispensible io 
deliver them on ue day fixed for the return 
of the citation. They must be delivered on 
the day of appearance.^O. I. P., by Hut- 
chins V. Denziloe and Loveland. Hagg. C. 
R. i. p. 170-1.) 

VII. — Appeals for irregular performance 

OF SENTENCE. 

In a defamation suit, the defendant hav- 
ing been enjoined penance, and condemned 
in costs ; and to an appeal from his dis- 
missal without such penance being duly per* 
formed, having given an affirmative issue, 
the Court directed the penaiice to be per- 
formed, as originally decreed, and con- 
demned the defendant in the farther costs. 
— (GowrtaU v. Homfray. Hagg. R. lie p. 1 .) 
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VIVAVOCS 
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II.— When ordereo to bb t baled up • • . . 109 
100 



I, — SOPERIORITY 0F*-^O VIVA VOCE EXAMI- 

NATION.^ 

Depositions taken in writing preferable^ 
in seote re8peets> to examinations had, vivA 
voce, in open Court. — {Add. R. i. p. 196.) 
II. When ordbred to bb sbalbd uf. 

Uttder suspteiiBWi circamataiBoes^ the de» 



posfitioB of a.witiKSB--oot eross^exajnined — 
may be sealed up; hot, on a suhieftieiit 
satiafactory explanatioBv may be ddivered 
oat sabyeet to. all MtcAaon at Iftre he^r- 

^9«*-*(^NP"^ ^* Wyatt. Hagg. R. i. 
p. 96.) 
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1. To et^orce Payment 1^. 110 
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1. To enforce Payment of. 

The Prerogative Court lias none. — (Morris 
r. Darling. Lee's R. ii. p. 175.) 

2. As to sufficiency of Affidavits of 
Although' the Prerogative Court cannot 



try a debt, yet it can try whether the affi- 
davit of a debt is sufficient. — (Franco v, 
Alvarenza and De • Pinna. Lee's R. i. 
p. 187.) 



DEPRIVATION. 

(See article Arches, ante.) 



DILAPIDATIONS. 

Dilapidations at St. Cross, conflicting firmed with costs. — (North v. Barker. Phill. 
estimates — Uie tender of the defendant af- R. iii. p. 307.) 
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L— Bar TO 110 

1. Conduct qf Husband 110 

2. Conduct of Husband or Wife 110 

n.— No BAR TO • 110 

Conduct of HuOand : 110 

CaJ Desertion qf W^fe^ under conviction of 

her AduUery 110 

CbJ Condonation by him of AduUeni com- 

mUted by Wife, on prevtous occasions. . Ill 

CcJ Want qf Consummation lU 
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(f) Entering into Deed qf Separation .... Ill 

ni.--CONDUCT OF PARTICEPS CRIMINIS, 
WHERE JUSTIFYING COURTTO PRONOUNCE 
FOR Ill 

IV.— Where pronounced for under sus- 
picious CIRCUMSTANCES Ill 

v.— How AFFECTED BY PASSIVE SUFFER- 
ANCE Ill 

VI.— Causes OF Ill 

1. AduUery HI 

2. Cruelty^ , Ill 

3. Unnatural practices Ill 



I. — Bar TO. 

1. Conduct of Husband, 

Adultery proved in a soit for separation, 
^^ a mensA et thoro/' bnt the conduct of the 
husband such as to bar him from a sentence 
in his favour. — (Dunn v. Dunn. PhilL R. 
ii. p. 403.) 

2. Conduct of Husband or Wife. 
Adulterjr committed by either party, (hu»< 

band or wife) at any time before sentence, will 
bar a sentence of separation at the suit of 
the other party ; or will compel the Court to 
dismiss ^M parties, adultery being mutually, 
or reciprocally charged in the cause ; and 
Courts must permit either of such parties to 



plead adultery against the other, in any stage 
of such a cause, whether before or after pub- 
lication, and how long soever this may have 
passed, or the cause have been depending, 
it being certified to have been pleaded within^ 
a reasonable time after coming to the pro- 
ponent's knowledge. — (Brisco v, Brisco. 
Add. R. ii. p. 259.) 

II. — ^No bar. 

Conduct of Husband. 

(a) Desertion of Wife, under convictioH 
of her Adultery, 

Separation, on proof of the adultery of the 
wife, not barred by the conduct of the bus- 
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band. — (Reeves v. Reeves. Phill. R. ii. p. 

Tne only qaestion is, whether the husband, 
not maliciously deserting his wife, but under 
the conviction of her adultery, leaving her 
without provision, not having the means of 
sapporting her, is barred of his remedy 7 
I do not find that any of the cases cited go 
that length. To say that a husband quitting 
his wife, because he is convinced of her 
adaltery, and only waiting for full proof 
before he institutes proceedings, and not 
supporting her, because he had no means of 
doing so, is guilty of connivance, would be 
to state a principle void of authority. The 
Court is reminded of the care of morality 
confided to it ; and to be careful of laying it 
down, that any woman, left .without support 
by her husbaUd, may resort to prostitution 
for the means of live] ihood ; — I see not how 
the cause of morality will be supported by 
giving a woman encouragement in conduct 
of this description.-— (By Sir John NichoU. 
Ibid. p. 129, &c.) 

(6) Candonatian hy him of Adultery com-' 
miited hy Wife^ on previous occasions* 

The conduct of the husband not such as to 
bar his right to be divorced from his wife, 
on account of her ' adultery. — (Dunn v. 
Bonn. Phill. R. iii. p. 6.) 

(c) Want of Consummation* 

The absence of consummation of the mar- 
riage, no bar to a divorce. — (Patrick v, 
Patrick. Phill. R. iii. p. 496.) 

(<Q Cruelty, 

Cmelty is not a bar to a charge of adul- 
teiy — but may be pleaded as introductory to 
the history of an adulterous intercourse. — 
(Arkley v. Arkley. Phill. R. iii. p. 600.) 

(«) Solicitation of Chastity. 
In a suit for adultery, solicitation of chas- 
tity, not proved by the adverse party ; and, 
if proved, might be doubtful whether it 
would be considered as a bar to a sen- 
tence of divorce. — (Chettle v. Chettle. Phill . 
R. iii. p. 507.) 



(f) Entering into Deed of Separation, 

Entering into a voluntary deed of separa- 
tion, and bringin|^ an action on that deed, 
do not bar the wife from proceeding for a 
divorce in the Spiritual Gonrt ; nor bear 
unfavourably on her case. — (Durant v. Du- 
rant. Hagg. R. i. p. 760.) 

III. — Conduct of particeps criminis, where 

JUSTIFYING COURT TO PRONOUNCE FOR. 

Where the evidence did not amount to 
judicial proof of the wife's adultery, but her 
conduct had been so culpable as to raise 
strong suspicions of criminality, and in- 
duce the Court to rescind the conclusion, to 
admit fresh evidence ; proof, that during the 
progress of the suit, the alleged particeps 
criminis had frequently visited her alone, 
and remained late at night, will, coupled 
with the former evidence, found a sentence 
of separation.— (Hamerton v. Hamerton. 
Hagg. R. iii. p. I.) 

IV. — Where pronounced for, under sus- 
picious CIRCUMSTANCES. 

On proof of the wife's adultery, continued 
for four years, under circumstances, which 
raised a strong suspicion that the husband 
could not have been ignorant, the Court, 
after much hesitation and difficulty, granted 
the sentence of separation, as it could not 
affect the husband with direct knowledge of 
the adultery, and as three witnesses had 
positively sworn they believed the husband 
was ignorant.— (Crewe v. Crewe. Hagg. R. 
iii. p. 126.) 

V. — How AFFECTED BY PASSIVE SUFFERANCE. 

Passive sufferance of adultery, for a length 
of time, enures to a waiver of legal remedy, 
but is difficult of proof. — (Crewe t>. Crewe. 
Hagg. R. iii. p. 133.) 

VI. — Causes of. 

1. Adultery. 

(See that title, ante.) 

2. Cruelty. 

(See that title, ante.) 

3. Unnatural Practices. 

(See Mogg v, Mogg. Add. R. ii. p. 292.) 
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I.— Where Ecclesiastical Court cannot 

ORDER. 

In respect of Customary Estate. 
Where a customary estate is devised by 



will, the Prerogative Court cannot compel 
portions to be allotted, and distribution to 
be made. — (Jenkins v. Moore. Lee's R. ii. 
p. 298.) 
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DOMICIL. — EXAMINER. 



II.— RELATI0K8HIP — ^HOW COMPUTED FOR. 

In cases of distribation and succession to 
personal estate, the degrees of relationship 
are to be computed according to the Givily 
not according to the Canon, Law. — (Lock, by 
her Guardian, v. Sir Atwell Lake. Lee's 
R. u. p. 420.) 



III. — RlGHTP OF PERSONS BMTITLBD IN. 

In a case of intestacy, anupplication that 
the parties entitled in distribution should 
give security to repay the proportions they 
received, in the event of a ivill being foundt 
rejected. — (Cozens r. Helyer. Lee s R. ii. 
p. 666.) 
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General principles in respect of 






General Prineifies in respect of. 
The general principles, which have been 
referred to, on the subject of domicil, are 
that a minor son is domiciled where his 
father lived, until the son comes of age, or 
settles in an other kingdom ; — that a domicil 
by birth is presumed to continue till the 
contrary is proved ; — ^that he only is said to 
have changed bis domicil, '' Qiumdo quis re 
et facto animum manendi declarat ;*' and that 
** aomicilium non nrocedity si ille haherei ani- 
mum revertendi f* and therefore, '* Qtit stu- 
diorum eausA aliquo loco morantnr, non domi- 
cilium ibi habere creduntur ;*' — that minors 
who may be with a mother or guardian in 



an other country, or may be carried there by 
a mother's orders, cannot be said to have an 
intention to change their domicil, or to have 
a mind to be domiciled there ; and ^Weqmri- 
turnecessario animus utdomiciliumaequiratfo^' 
— '' et domicilium ex animo eontrahitur^ et 
pendet ex animo." — (Hagg. C. R. ii. p. 
406, &c.) 

I conceive the law to be clear, that it is 
not the transient residence, by coming one 
morning and going away the next day, which 
constitutes a residence to which the lex loei 
can be applied. — (By Sir William Scott, in 
Harford v. Morris. Hagg. C. R. ii. p. 431. 
And see title Marriage, post.) 
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I.^/n ^uiminiiig on General Pleas 112 
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Duties of. 

I. — In Examining on General Pleas, 

1. Generally, 

He should strongly disincline to receive 
specific facts, where the article admitted by 
the Court is in general form. — (By Sir Wil- 
liam Scott, in Evans v. Evans. Hagg. C. R. 
i. p. 96, in Note.) 

2. As to Time and Place, 

Where the articles in the plea are general, 
the examinations taken upon it, should be 
likewise merely general. I will not say, 
that cases may not arise, where a specifica- 
tion, under such an article, may be received, 
particularly in cases merely civil ; but where 
It is introduced, such specification should be 
exact as to time and place, and all other 
material circumstances. — (By Sir William 
Scott, Ibid. p. 99.) 



3. On General Charges affecting Character, 

(a) Generally. 

The examiner ought not to admit specifi- 
cation, but adhere to the plea. It is a 
general rule, wherever specification is intro- 
duced, it shall be so exact, as to give the 
party full opportunity of defence. — (By Sir 
William Scott, Ibid. p. 97.) 

The facts allowed to be stated, must be 
plain and simple, and not such as would 
probably run into intricacy of discussion 
or ambiguity.--(By Sir William Scott, Ibid, 
p. 97.) 

(b) In eases of Doubt. 

If an examiner entertains a doubt, it is 
safer for him to decide in the affirmative, 
and to receive what the witness can say, than 
to reject it totally ; because the Court can 
do that at last, if it thinks proper ; and there 
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is no irrepaiable injvry done by admiMion, 
Sks there may be by too hasty exclusion. — 
(By Sir William Soott, Ibid. p« 97.) 

II* — Wkere the Construetion of the ArtieU 
to he espomined upon^ t* doubtful. 

If, in a plea, the constraction of an article 



is doubtful, an examiner would act pru- 
dently in taking the evidence down, and 
leaving it to the Court to reject it afterwards, 
if extra-articulate. — (Ingram v. Wyatt. Hagg. 
R. 1. p. 1031) 
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I. — I)lfiTINGT10N BETWEEN AND TAUflTBE. 

The office of trustee differs from that of 
executor.— H(Boddicott v. Dalzeel. Lee's R. 
ii. p. 294.) 

The trustees had only power to.pay what 
waji vested' in them «« sueh^ to the particular 
persons for whose use they held it, but had 
not a^ general power to-reoeive and pay what 
was due to and from Uie estate, which is the 
office of an executor. — (By Sir George Lee, 
in Ibid. p. 296.) 

IL — l>i8caBTioN OF Court ovbr. 
If a: person named exeeator intermeddles, 
however slightly, he cannot afterwards re- 
fuse to take probate, and if not named exe- 
cutor, he becomes- so de eon tort; but acts of 
necessity donot bind, and, oven if anexecutor 
has shewn himself willing to accept, he may 
be by the Court dismissed in aid of justice. 
— ^Long and Feaver v, Symes and Hanitam. 
Ha^. R. iii. p. 774.) 

III. — His APPOINTMENT. 

1. Bktwmude. 

Directing certain persons to pay debts, 
funeral expenses, and expenses of probate, 
is an appointment of such persons executors. 
— (In the goods of Henry Sampson Fry. 
Hagg. R. i. p. 80.) 

2. Construction of. 

Executors appointed according to the 
tenor of the will. Whoever gives a power 
must be presumed to intend to give every 
thing to make that power complete. — (Pick- 
ering V, Towers. Lee's R. ii. p. 401.) 

The same will may contain the appoint- 



ment of one executor for general, and of 
another for limited, purposes. — (Lynch r. 
Bellew and Fallon. Phill. R. iii. p. 424.) 

3. Limited — how made general. 

A person appointed limited executor in a 
will, may be appointed general executor in 
a codicil by implication, and without ex- 
press words. — (In the goods of Delicia Aird. 
Hagg. R. i. p. 336.) 

4* By Implication, 

(See Nailor, by her Guardian, v. Stainsby. 
Lee's R. ii. p. 54.) 

The appointment of an executor, held not 
to be revoked by implication. — (Sherard and 
Clarke v. Sherard. Phill. R. ii. p. 251. See 
also Hagg. R. i. p. 336, in this title. III. 3.) 

5. How considered in respect of Next of Kin, 
The executor of a former will deriving all 

his interest from, and if deprived of such 
interest, being deprived by the act of the 
deceased, is not entitled, in opposing a later 
will, to the same indulgence as a next of 
kin, who has by law a right to the succession, 
unless ousted by the express direction of 
the deceased. — (Young v. Brown. Hagg. 
R. i. p. 574.) 

6. When expiring — on Second Marriage, 
Where a widow is left executrix with a 

stipulation that, in the event of her second 
marriage, she is to concur in the appoint- 
ment of trustees for the management of the 
property, and she does marry again, but dies 
without the appointment of trustees, holden 
that her executorship expired on her second 
marriage. — (Bond v. Faikney. Lee's R. ii. 
p. 371.) 
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IV. — His rights. 

1. To require Proof of Will in solemn form. 
The executor under a former will, has a 

right to put the executor of a latter will 
upon solemn proof of that instrument, and 
to interrogate his witnesses ; but if he goes 
beyond this, without being able to prove his 
case, he becomes liable to costs. — (Mans- 
field V. Shaw. Phill. R. ill. p. 22.) 

2. To Probate with surviving Executor of 

Wife. 
An excutor, according to the tenor, en- 
titled to be joined in the probate with the 
surriying executor of a wife.— (Grant v, 
Leslie. Phill. K. iii. p. 116.) 

3. Of substituted Executor. 

A substituted executor cannot propound 
a will, till the person first named as executor 
has been cited to accept or refuse letters of 
administration. — (SmiUi v. Crofts. Lee's R. 
ii. p. 557.) 

4. To Propound Will. 

An executrix named in a codicil has a 
right to propound the will as well as the 
codicil, in as much as the codicil was a part 
of the will, and gave her an interest in it. — 
(Miller v. Sheppard. Lee's R. ii. p. 506.) 

V. — How MADE A WITNESS. 

An executor, who had taken the oath of 
ofiice, and given an appearance — a suit 
touching the validity of the will allowed to 
be dismissed, in order that he may renounce 
probate, and become a witness in the cause. 
—(Jackson and Wallington v. Whitehead. 
Phill. R. iii. p. 577.) 

VI. — Capacity of femme coverte to con- 
tinue CHAIN OF executorship. 

Amanied woman— executrix — and having 
separate property, over which she had, and 
exercised, an appointing and disposing 
power, can continue the chain of executor- 
ship. — (Birkett v, Vandercom. Hagg. R. iii, 
p. 750.) 

VII. — Acts by — ^which bar renunciation. 

Any acts which shew an intention to take 
upon them the executorship, prevent exe- 
cutors from renouncing; therefore the in- 
sertion of an advertisement calling upon 
persons to send in their accounts, and to pay 
money due to the testator's estate to A. and 
B., " his executors in trust,'' held to make 



them compellable to take probate ; and to 
subject them personally to the costs occa- 
sioned by their resistance ; the estate being 
small, and left for two years and a half virith- 
out a representation.— (Long and Feaver v. 
Symes and Hannam. Hagg. R. iii. p. 771.) 
If a person named executor intermed- 
dles, however slightly, he cannot afterwards 
refuse to take probate, and if not named ex- 
ecutor, he becomes so de son tort ; bat acts 
of necessity do not bind, and, even if an ex- 
ecutor has shown himself willing to accept, 
he may be by the Court dismissed in aid of 
justice.— (Long and Feaver v. Symes and 
Hannam. Hagg. R. iii. p. 774.) 

VIII. — ^WhO MAY BE CONTRADICTjOR TO. 

A party benefited under a former will, 
which does not appear, cannot be admitted 
a contradictor to a subsisting will. — (Thomp- 
son v. Waldran. Phill. R. iii. p. 584.) 

IX. — Representative of — where he cannot 

CLAIM probate. 

Where a trust is coupled in a will with 
an executorship, and the executor does not 
prove the will, the representative of that 
executor cannot take probate of it.— (Couss- 
maker v. Chamberlayne. Lee's R. ii. p. 243.) 

X. — Remedy against — by co-executor. 

An executor has a remedy against his co- 
executor ; and in the Arches Court may, in 
the capacity of residuary legatee, maintain 
a suit for his share of the residue. — (Glen v. 
Webster and Wilson. Lee's R. ii. p. 31.) 

XL — Stat, 38 Geo. hi. c. 87 — construc- 

j TION OF. 

This Statute, though entitled only *^ an 
act for the better administration of assets, 
where the executor, to whom probate has 
been g^nted is out of the realm, is equally 
applicable where an executor (thou^ not 
out of the realm) is out of the jurisdiction and 
out of the reach of the process of his Majes- 
ty's English Courts of Law and Equity. — 
(In the goods of the Rev. Cavalier Jouet, 
deceased. Add. R. ii. p. 504.) 

XII. — Suits against — ^where no bar to 

others. 

Although one creditor may proceed against 
an executor in the Court of Chancery, an 
other may sue him in the Ecclesiastical 
Court. — (Lloyd v. Beatniffe. Lee's R. ii. 
p. 561.) 
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I. — Proof of. 

JBy Confession of Proctor • 

The confessioD of the proctor of a party 
contesting suit, sufficient proof of the exhi- 
bits of the adverse party .-—{Hillier v, Milli* 
gan. Lee's R. i. p. 532.) 

II. — Where pleadable. 

1. As Evidence of Handwriting, 

Exhibits in the handwriting of an alleged 
testator allowed to be pleaded as evidence, 
to shew dissimilarity of handwriting. — 
(Machin and Tyndall v, Grindon and others. 
Lee's R. ii. p. 335.) 



2. To what Time Pleadable. 

After pablication— -on an affidavit that the 
depositions had not been seen, and that the 
matter was noviter perventa. — (Jones v. Jones. 
Hagg. R. i. p. 254.) 

III. — ^Whbre not pleadable. 
To prove a Marriage, 

An exhibit which might have been pleaded 
to establish identity, cannot be pleaded as 
evidence. — (Bird v. Bird. Lee's R. i. p. 345.) 

A question as to how far certain exhibits 
(a certificate of a marriage) could, under 
any circumstances, be admitted as evidence. 
— (Plunkettr. Sharpe. Lee's R. i. p. 439.) 
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3. To their Competency, and Interest, and 
Credit 117 

IX.— Discrepancies in 117 

How measured in cases of Fraud 117 
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Opinions 0/ Witnesses, how regarded 117 

CaJ Generally II7 

(b J 0/ Medical Men II7 

$. Of Criminis Particeps 117 

4. Of Consecration and Composition 117 

6. Of Exhibits 117 

6. Of Felony 117 

7. Letters lis 

8. Copies qf Scotch Registers tif Marriage . . 118 

9. Copies ^ Registers qf Dissenting Chapels 118 



I. — Requisites of. 
Must be on Oath, 

(See Nokes v. Milward. Add. R. ii. 
p. 391.) 

II. — Mode of taking. 

(See Herbert v. Herbert. Hagg. C. R. ii. 
p. 263.— Ibid. Phill. R. iii. p. 34.) 

III. — Rules governing the Ecclesiastical 

Courts. 
I consider it to be of the highest impor- 



tance, that this Court should adhere to the 
same rules of evidence as prevail elseiHbeie : 
indeed, I should entertain Mme doubts, 
whether ecclesiastical sentences could he 
received in the Courts of Westetaaier Salt 
as conclusive, if it were kaon^ that they 
were founded on evidence altogether inad- 
missible by the rules of those tribunals; but 
however this might be, it is certainly wiser 
to adhere to the same principles where prac- 
ticable. — (By the Court, in Conway v. Bcazi- 
ley. Hagg. R. iii. p. 651.) 



116 



BVIDBNCB. 



IV.— Introduction of. 

Consequence of. 

All the evidence in the cause is the evi- 
dence of all parties ; the suspending a. part 
of the case, so as only to affect one of the 
parties, is not agreeable to practice. — (By 
Sir William Wynne, in Waller and Smyth 
V. Heseltine and Burgh. PhlU. R. i. p. 173.) 

V. — Evidence general and specific. 

1. General* 

In general, specific facts should not be 
received, where the article, admitted by the 
Oourt, is in general forow--(S«e Etrbb v, 
Evans. Hagg. C. R. i. p. 96.) 

2. Specific, 

Particular specifications should not be 
taken in general, where the article is in the 
general form. 

I will not say, that cases may not arise 
where such a specification, under an article 
in the general form, may be received, par- 
ticularly in cases merely civil ; where it is 
introduced, such specification should be 
exact as to time, and place, and all other 
material circumstances. — (By Sir William 
Scott, in Evans v, Evans. Hagg. C. R. i. 
p. 96, in Note.) 

It is a general rule, that whenever speci- 
fication is introduced, it shall be so exact, 
as to give the party full opportunity of de- 
fence.--(Ibid. p. 97.) 

Whenever the matter is ori^^nally laid 
down in the libel or allegation with due spe- 
cification, a contradictory plea must not be 
introduced, on account of any thin^, which 
arises on the depositions of the witnesses. 
But if there is such want of sufficient speci- 
fication in the plea, such plea may be intro- 
duced. — (Ibid. p. 101.) 

If a fact, material in the case, has been 
pleaded without such specification as would 
enable the party to apply his defence to it, by 
way of . counterplea, and he is therefore, in 
some degree, taken by surprise on the parti- 
culars stated in the depositions of the wit- 
nesses, it is in the discretion of the Court, un- 
der great caution, to allow him to give in a 
defensive plea after publication. But it would 
relax the rules of evidence in a way liable to 
abuse and open perjury, if I permitted that 
fundamental rule to be departed from, and 
after publication of the evidence, on a plea 
laid with sufficient specification, suffered the 
matterto be the subject of re-examination, 
merely because the witness had deposed 
circumstantially, axtd so as to foe capable of 
being contradicted on«eme i ncidental points, 
as these can hardly ever be a cause in which 
some of the witnesses will not disagree with 
others on trifling circnmstanjces. — (Ibid, 
p. 101.) 

VI.»— Documentary. 

Weight of. 

(See Kinleside v. Harrison. Phill. R. ii. 
p. 523-4.) 



VII. — Presumptive. 

In respect of Marriage, 

Against consent to. 

In Walker v. Walkery Consistory, Easter 
Temif 1813, there was strong •presumptive 
evidence against consent, -viz., perjury and 
false description ; the transaction was also 
kept secret from the father and mother. — 
(In Smith v. Hns<Hi. Phill. R. i. p 312.) 

VIII. — ^In exception to witnesses. 

1. Contra personas. 

As to the mere general character of a 
witness, the exception ought to be taken 
before publication. — (Cunnington v, Coxe. 
Prerog. 28th June, 1781.) — In Bailey v. 
Bradhumy the same doctrine was held here 
very recently ; and I understand the same 
to have been since recognized in Bayhold v. 
Rayhold, in the Court of Arches. ^ I hold it, 
then, to be the known and existing law, 
and to which, till I am otherwise instructed 
by superior authority, I shall adhere — that 
an article of this kind (in exception to the 
general character of witness) can be admitted 
only as an introductory article after publi- 
cation. Being merely introductory, it cannot 
be examined upon. — (By Sir William Scott, 
in Evans v. Evans. Hagg. C. R. i. p. 98, 99.) 

Where there is ground, (for making excep- 
tion to the character of witness) the rule is 
universally laid down, that the exception 
taken must not be of an ambiguous nature ; 
and the party excepted to, if, on the ground 
of general bad character, must be attacked 
in such terms as plainly assert tkatin^^a- 
*t<m.— ^(Ibid. p. 99.) 

Evidence of a witness whose moral cha- 
racter, in a particular transaction, has been 
successfully attacked, is not to be swept oat 
of the case; at the same time he is certainly 
not a witness omnt ^xeeptipni major ; he is to 
a certain degree tainted. — (By Sir John 
NichoU, in Robson v. Rocke. Add, R. ii. 
p. 07.) 

2. Contra dieta* 

If the exception be contra dicta, that h 
arising out of the depositions of the witness, 
it must be observed, that by allowing such an 
exception, it is not meant that you are at 
liberty to controvert every declaration of wit- \ 
nesses, but that you may except to their credit 
and character, from what arises out of their 
depositions ; and to do this, it most be shewn 
that a witness has misrepresented the -mat- 
ter corruptly and wilfuUy, There must be 
what the law calls ^fidsitas cum corruptione* 
—(By Sir William: Scott, in Evans t;. Evans. 
Hagg. C.R. i. p. 109, in Note.) 

Evidence of witnesses deposing against 
their own act, may be materially shaken, or 
neutralized.-~(See Landon v, Nettleship. 
Add. R. ii. p. 247 ; and Brogden v. Brogden. 
Add.R. ii. p.4dl.) 
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3. To ^theiriJompttencyy and Intereit, and 
Credit. 

Tfce witnesses qpon the rondidit are two 
sons and a daughter, of the party prinefpally 
benefited tinder the will propounded. They 
are competent witnesses, as not having, 
themselves, a direct, pecuniary, interest in 
tbe event of the salt. At the same time, 
they can, hy no means, he considered un- 
biassed ones. A direct interest, of the 
smallest -amouiit in vaiae, would preclude 
them ftom'being^ witnessess at all ; so jealous 
is the law of: the purity of evidence. At the 
same time it is obvious, that these parties 
are under much stronger indueenwnts to 
aapport this transaction, than a trilling le- 
gacy would have furnished-; though this 
last, as I have just said, would have 
destroyed their eamfet^ney as witnesses, 
whereas the 4tronff4r tndmeement only goes to 
their credit. But though the law (which 
can only. draw its line between interest and 
no interest) permits witnesses, who are so 
circumstanoed as the present are, to he 
heard ; yet it even requires them to be 
heard (as indeed common sense does) with 
a very considerable deduction from the 
credit to which they might be otherwise 
entitled. — (By Sir John Nicholl, in Saph ^t. 
Atkinson and Westcott. Add. R. i. p. 184. 
— See Evans v. Knight and Moore. Add. 
R. i. p. 235.) 

IX. — Discrepancies in. 

Hmo measured in ca$e$ of Framd. 
. In a concerted account of a fraudulent 
transaction, the most striking contradictions 
may be expected on the minor details or 
collateral facts, rather than on the leading 
circumstances. — (Brydges v. King. , Hagg. 
R. i. p. 301.) 

X. — ^Miscellaneous heads of evidence. 

1. As to Baptism* 

An entry of baptism, 1820, (the marriage 
taking place 1813) reciting, that the party 
was *'*' said to be bom in 1795,'' is not admis- 
sible, either as proof of the non-age, or in 
order to prevent a suspicion of suppression 
of evidence. — (Duins v. Donovan. Hagg. 
R. i. p. 301.) 

2. Of Capacity, 

To the evidence of witnesses as to capa- 
city » so far as it goes to mere opinion^ the 
Court is disposed to pay little attention. — 
(By Bir John NiehoH, in Evans v. Knight 
and Hf core. Add. R. i. p. 344.) 

Opinions of Witnesses, how regarded, 

(a) Generally, 
The criteria by which the capacity of a 
testator is to be- examined— especmlly where 
there is -a mass of contradictory evidenee, 
when the testator is far advanced in years, 
and when occasional incapacity from violent 



nervous attacks is admitted — the mere 
opinion of witnesses of little weight ; capa- 
city established — costs refused. — (Kinleside 
V. Harrison. Phill. R. ii. p. 449.) 

(6) Of Medieid Men. 

The mere opinions of professional men of 
eminence, can, by no means, be passed over 
with similar inattention^ — (By Sir John 
Nicholl, in Evans v. Knight and Moore. 
Add. R. i. p. 244.) 

To the opinions of medical men, had they 
been examined reeentiftietoy the Court must 
have deferred very considerably, though 
opinions merely ; hot it is by no means dis- 
posed to place the same confidence in>them, 
delivered eight years subsequent to the facts 
on which they are founded.— (Ibid. p. 245.) 

Where the attesting witnesses— disinte- 
rested medical men — speak strongly to sa- 
nity, the Court will not set aside a will on 
proof by interrogatories, but without plea, 
that the deceased, many years before, had 
been under an insane delasion. — (Kemble 
and Smales v. Church. Hagg. R. iii. p. 273.) 

3. Of Criminis Particeps, 

Such evidence is to be heard with caution ; 
but it is of necessity that '' in re lupanari, 
testes lupanares admittuntur," — (By Sir John 
Nicholl, in Best v. Best. Add. R. i. p. 
487-8.) 

4. Of Consecration and Composition. 

The performance of baptisms, marria^s, 
and burials, in a chapel existing from time 
immemorial, might possibly be presumptive 
evidence of consecration, and of a composi- 
tion : aliter as to a chapel, the origin of which 
is ascertained. — (Moysey v, Hillicoat. Hagg. 
R. i. p. 60.) 

5. Of Exhibits. 
(See that title, ante.) 

6. Of Felony, 

Fehnumsacts, on what principles admitted, 
and under what limitation allowed, to be 
pleaded in the Ecclesiastical Courts.---(N ash 
V, Nash. Hagg. C. R. i. p. 140.) 

This Court cannot enquire into felony di- 
rectly, even where a clergyman is sued for 
the purpose of depripation. And in a late 
case of Cummins v. Mayo, the allegation, 
which was exoe^ve to witnesses, a species 
of plea upon which the Court always enter- 
tains some jealousy, charged a witness with 
fshny in direct terms, and viras properly, on 
that ground, rejected. But it is very fre- 
quent, and has so ooourred in the course of 
practice, to admit a fact in t>#«(^* criminal to 
be pleaded, as a necessary .fact of the evi- 
denoe in a civil suit. Such is the case in 
causes of nullity of marriage by reason of 
fonner marriage. — (By Sir William Scott, in 
Ibid. p. 140-1.7 

That " felonies whereof parties have been 
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coDvicted, are not re-examinable in other 
Courti '^ is true, nib modo^ not only of felo- 
nies, but also (at least of one species) of 
misdemeanors, may be admitted on the au- 
thority of Searle's case ; on that of Boyle ; 
on that of Sir Georij^e Bromley ; and on the 
authority, probably, of some other cases. But 
the suit in which Uie verdict of conviction was 
deemed conclusive, in each of those cases, was 
this : it was n, personal suit, founded tmfii«- 
diately upon that offence of which the de- 
fendant (the party proceeded against) had 
been so eonvieted- Gonseauently, none of 
those cases are in point to tne yerdict beings 
even admissible evidence, much more to its 
being conclusive evidence, in a civil cause 
upon a mere question of property between 
plaintiff and defendant.— (By Sir John 
Nicholl, in Wilkinson v. Gordon. Add. R. 
ii. p. 158-9.) 

7. Letters. 

A letter from the father, two months after 
the marriage, expressive of his anger at the 
marriage, is admissible as part of the res 
gest(B.'--(t>VL\n& r. Donovan. Hagg. R. iii. 
p. 301.) 



8. Copies of Scotch Registers of Mar- 
riage. 

In the absence 6f proof that registers of 
episcopal chapels at Edinburgh are, by the 
law of Scotland, documents of an authentic 
and public nature, copies thereof rejected 
as inadmissible by the law of England. — 
(Conway v. Beazley. Hagg. R. iii. p. 651.) 

9. Copies of Registers of Dissenting Chapels, 

Copies of the register of a dissenting 
chapel not pleaded as evidence. — (Newman 
V. Raithby. Phill. R. L p. 315.) 

This is not evidence that can be admitted. 
The Court can only admit copies of public 
documents, which are in official custody. 
Extracts from a register of this description 
must be considered as mere memoranda. The 
books themselves, however, may be pro- 
duced at the hearing of the cause, and be 
made evidence to a certain extent : by this 
means, the party will have the benefit of 
them, though in a different manner from 
that in which they have now been attempted 
to be introduced. — (By Sir John Nicholl, in 
Ibid. p. 315.) 
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I. — Meaning of the word. 

Excommunication, in the meaning of the 
law of the English church, is not merely an 
expulsion from the church of England, but 
from the christian church generally. The 
ecclesiastical law excommunicates papists. 
The ecclesiastical law excommunicates pres- 
byterians. Dissenters of all description from 
the church of England, are liable to excom- 
munication. But what is meant by the 
church of England, by the term excommu- 
nication, can be best explained by the Arti- 
cles of the Church. By the 33rd Article it 
is expressly stated, " That person, which 
by open denunciation of the church is rightly 
cut off from the unity of the church, and 
excommunicated, ought to be taken of the 
whole multitude of the faithful, as an heath en 
and publican, until he be openly reconciled 
by penance, and received into the church 
by a judge that hath authority therein:" 
that is, he is no longer to be considered as a 



christian, no longer to be considered as a 
member of the christian church universal ; 
but he is to be considered ^' as an heathen 
and a publican," for those are the words of 
the Article. — (By Sir John Nicholl, in Kemp 
v. Wickes. Phill. R. iii. p. 271-2.) 

II. — Extent of its authority. 

It has been said, that in this country a 
foreign excommunication could not be 
noticed, and that a foreign country could 
not notice an excommunication by this 
country ; and certainly that is true, for no 
laws can be made binding and compulsor^ 
beyond the country over which the autho- 
rity making the law extends. The articles 
of religion, though confirmed by act of par- 
liament, only extend to this country, and 
to the subjects of this country. The dis- 
cipline of the church, and its punishment 
by excommunication, can, therefore, only 
extend to this country ; but all his Majesty's 
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Subjects, wbether of the charoh of Enj^land, 
or whether dissenting from that church, 
either as papists or as any other description 
of dissenters, are bound to consider an ex- 
communicated person as an heathen and a 
publican, be the person himself of the church 
of England, or be he of any other class or 
sect.--<By Sir John Nicholl, in Ibid. p. 372.) 

III. — Sentence of. 

1. Regularity of> 

Question as to the regularity of an excom- 
munication.— (Pytt V. Fendall and Jones. 
Lee's R. i. p. 381.) 

It is not necessary to call in a presbyter 
to excommunicate, and assist in doing that 
which by Stat, 37 H. 8, e. 17, s, 4, the judge, 
as being a doctor of laws, was empowered to 
do by himself.-— (Ibid. p. 384.) 

It was most proper to excommunicate by 
a schedule; but it may be done by inter- 
locntoiy. — (Ibid. p. 386.) 

2. Publication of . 

If the sentence of excommunication is 
published in a place where the party does 
not reside, it is irregular. — (Pytt v. Fendall 
and Jones. Lee's R. i. p. 385.) 

3. Effect of, 

(See Grant v. Grant. Lee's R. i. p. 5d3-4.) 

4. Ahsoluticnfrom, 

(a) How to be obtained. 

As to witnesses, wherever the offence was 
committed, they must be absolved ad testifi- 
candum in that Court, where tiiey were pro- 
duced as witnesses.---(By Sir George Lee, 
in Grant v. Grant. Lee's R. i. p. 694.) 

(b) Where necessary to restore Competency, 
It is the constant practice in the Eccle- 



siastical Courts, to repel the testimony of 
persons present at clandesUne marriages, 
till they have been absolved. Persons pre- 
sent at such marriages are excommunicate 
ivso facto : and in our Courts, it is not 
tnought necessary to have a declaratory 
sentence of an excommunication ipso facto, 
for the Court can ex officio take notice of it. 
— (By Sir William Scott, in Scrimshire v, 
Scrimshire. Hagg. C. R. ii. p. 399.) 

6. Where reversed, 

A sentence of excommunication reversed, 
because it was clear from the process that 
the party had complied with the order of the 
Court, for the alleged neglect of which he 
had been excommunicated.^Patten v. Cas- 
tleman. Lee's R. i. p. 199.) 

lY. — Alteration in punishment consequent 
UPON, BY Stat. 63 Geo. III. c. 127. 

A party pronounced excommunicate, sen- 
tenced to seven days' imprisonment, and 
condemned in costs. — (Hoile v. Scales. 
Hagg. R. ii. p. 666.) 

In the year 1813 an act was passed, in 
some degree effecting an alteration by 
changing the punishment annexed to the 
penalty of excommunication. The Court, 
however, is not relieved from pronouncing 
a sentence of excommunication ; but the 
consequences of that sentence are very dif- 
ferent from what they were before the pass- 
ing of the 63 Geo. III., c. 127. Since the 
passing of that Statute, the ancient punish- 
ment of excommunication is taken away ; 
the person excommunicated incurs no civil 
penalties except such imprisonment as the 
Court in the exercise of its discretion may 
think proper to direct — not exceeding six 
months.-H[Ibid. p. 696-6.) 
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I.— Ik RBSPBCT of ALTBRlTIONt IN CHUBCHB8. 

An applioatiion for a faculty to take down 
a ehnroh (so styled) in effect acceded to by 
the Gonil ; nnder the peculiar cirenmstMices 
▼erified on behalf of the applicants^ of the 
bnilding being in a state of dilapidation ; 
and there being no person or persons com- 
pellable by law to restore and uphold it — 
^Steeven and Hollah v. Rector and Parish of 
k. Martin Orgars« Add. R. ii. p. 365.) 

It should seem the ordinary is not abso- 
lutely barred in the exercise of his discretion 
from granting faculty, confirnfatory of cer- 
tain alterations made in a parish church by 
reason of some omission (prantin^t it to be so) 
of legal form in tiie publication of a notice 
of a vestry, at which such alterations were 
resolyed upon by the parish, and the church- 
wardens were empowered to make them.--— 
(Thomas and Hughes v, Morris. Add. R. i. 
p. 470.) 

U. — ^FOR MAKING VAUI4TB IN CHURCHES AND 
CHURCHYARDS. 

1. Previous Information which the JSeeU- 
siastital Court will require* 

The Court will scruple to decree it, with- 
out being satisfied that the proposed^rection 
is not likely to be ffenertuly prejudicial to 
the parish — even though its issue be unop- 
posed either on the part of the parish, or on 
that of any particular parishioner. — (Rosher 
«r. Vicar and Parish of North Fleet. Add. 
R. iii. p. 14. — Pitcher v. Vicar and Parish of 
North Fleet. Add. R. iii. p. 15. — Magnay 
and others v. Rector and Parish of St. Mi- 
chael. Hagg. R. i. p. 48.) 

2. Sow limited. 

It must be limited to the use of the family, 
^^ as long as they continue parishioners and 
inhabitants." — (Magnay and others v. Rector 
and Parish of St. Michael. Hag^. R. i, 
p. 48.) 

3. How limited, when Vault has been pre- 
viously appropriated. 

When a.Yaiilt.lia8.been preyionsly appro- 
priated to others, and bodies hwfe been 4e-» 
posited in it, if the faculty issues for any 
other family, there must be a clause inserted, 
that the bodies shall not be disturbed. — 
(Magnay and.othersi v. Rector and Pariah of 
St. MiohaeL Hagg. R. i. p. 50.). 

4s To level a Ghurchyard, and to lay flat 
upright JffeadandFoot^stones,unth a fyause 
that no Expense shall fall on Individuals. 

Where no substantial inconvenience was 
shewn by one individual, who opposed the 
faculty, and when ihe plan had been adopt- 
ed at .a vestry, on the unanimous .report of a 
committee, the Court will grant a faculty for 
the above purposes. — (Sharpe and Sangster 
V. Hani^ard. Hagg. R. ill. p. 335.) 



III.— For brbctino oallbries in chorches, 

&c. 

Faculty for erecting, a gallery for the ac- 
commodation of the increased popalation 
of a parish, granted* Objections on the 
part of certain puiabionersy overruled.— 
(Groves and others. «. Rector and Parish of 
Hornsey. Hagg. C R; i. p. 1^.) 

A faculty for erecting a ^llery in a 
church granted, notwithstanding the oppo- 
sition of the vicar.-HTattenaU v. Knight 
PhilL.R.i.p.d82.) 

IT.— For erecting monuhents, tombs,. &c., 

IBl .CHURCHES, ^. 

I. JurisdietwHro/the OrditHirif'imresff^et 9f. 

There is no question Kenainiiig as ^to.tiie 
jariadiction — that point, having been ftilfy 
debated on the adniiaion of the articlet. 
The churchyard, as well as tibe ehnrch^ is 
the freehold, of the minister, subjeot to. the 
rights of the parishioners for intonnent 
Ancient custom often annexes fees for 
erecting a stone, or any thing else, by which 
the gmve may be iM:otected, and the memory 
of the person interred fweserved. It is no 
general common- law right;, but ciistom> will 
interpose, and whereat is. shown to bo cus- 
tomary, such practice will be sn^orted. 
As to buildings- of height, the authority is 
reserved to the Ordinary; and permission 
ought not to be granted without his antihority 
in some manner . interposed. The proper 
mode, strictly speaking, is to apply to the 
(Ordinary for a faculty, who calls on all par- 
sons having a right to shew cause, why it 
should not be done, and hears and deter- 
mines on the force of any objectioxis that 
may be made against it. The third institute 
leaves the matter at huge; but all com- 
mentators say that, the Ordinaiy is to judge 
of the convenience of allowing tombs or mo- 
numents to be erected, and that, if done 
without his consent, he has sufficient autho- 
rity to decree the removal. This is the rule 
laid down in Gibson ; (Gib. Cod., p. 454 ;) 
and, therefore, the Court has only to see how 
it has been observed : for, although no par- 
ticular inconvenience may have been sus- 
tained, if a general rule has been infringed, 
it will be sufficient to foiind the censure of 
the Court;, sioce it is not necessary that a 
special inconvenience should be proved, in 
any particular instance.---(By Sir William 
Scott O. I. P., by Bardin and Edwards v, 
Calcott. Hagg, C. R. L p^ 14-5.) 

There is a. difference between the use of 
a flat stone And that of abnilding of greater 
height; and the parish has recognised that 
difference, by permitting the one, and dis- 
avowing the other. At any rate unifoiatnity 
is injured, and the free access to the different 
portions of the chuDchyard is obstructed. 
It is said) that it is not neoessaiy to consult 
the Ordinary, and that it is troublesome to 
do so ; but such liberties^ if not allowed by 
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the custom of the parish, should not be taken 
without the controul of the Ordinary, who is 
the proper guardian of the rights of the 
parish against intruders, and also against 
the ayarice of any individuals, who might 
be tempted for their own benefit to grant 
leave, to the future inconvenience of the 
parish.— (By Sir William Scott, in O. I. P., 
by Bardin and Edwards v. Calcott. Hagg. C. 
K. i. p. 18.) 

There can be no question as to the juris- 
diction of the Court, which is established 
by its own decisions, and those of the Tem- 
poral Courts, that no monument can be 
erected without leave of the Ordinary. All 
parishioners have a right to be buried in the 
church-yard, without leave of the incum- 
bent ; but the permission of the Ordinary is 
necessary before a monument can properly 
be erected. It is to his care that the fabric 
of the church is committed, that it shall not 
be injured or deformed by the caprice of 
individuals. The consent of the incumbents 
is taken on such occasions ; and especially 
of the rector for monuments in the chancel. 
A faculty likewise is required, though it is 
frequently omitted under the confidence re- 
posed in the minister ; and the Ecclesiastical 
Court is not eager to interpose ; but when 
cases are brought before it, it is necessary 
to inquire, whether the thing is proper to be 
done, and whether the consent of the incum- 
bent has been obtained. — (By Sir Wm. Scott, 
in Maidman v, Malpas. Hagg. C. R. i. p. 

ao8.) 

The taking down a monument would be 
an offence for which the party would be 
liable to a prosecution; since, when once 
erected, it cannot be removed without the 
sanction of the Ordinary. — (By Sir William 
Scott, in Maidman v. Malpas. Hagg. C. R. 
i. p. 208.) 

An allegation responsive to articles in a 
cause of ofiice promoted by the ordinary of 
a royal peculiar calling upon the defendant r 
1st, to answer to having set up a monument 
in a church in his jurisdiction, without a 
faculty ; 2ndly, to show cause why he should 
not be decreed to remove the same. Plead- 
ing, 1st, that the said monument was erected 
by leave of the minister and churchwardens ; 
52nd ly, that it was ornamental to the said 
church instead of injuring it, or disfiguring 
it — admitted to proof. — (Seager v. Bowie. 
Add. R. i. p. 641.) 

The Court, in this case, may be taken to 
have expressed its ^nai judgment, '' that no 
practice can absolutely legalize the erection 
of a monument without a faculty." — (In note, 
Seager v. Bowie. Add. R. i. p. 554.) 

Where no substantial inconvenience was 
shewn by one individual, who opposed the 
faculty, and when the plan had been adopted 
at a vestry on the unanimous report of a 
committee, the Court will grant a faculty to 
level a churchyard and to lay flat upright 



headstones and footstones, with a clause that 
no expense shall fall on individuals. — 
(Sharpe and Sangster v. Hansard. Hagg. 
R. iii. p. 335.) 

2. Pees to Incumbent foi' hi* Consent, 

I am not prepared to say that the demand 
of the usual fee is to be called extortion. I 
conceive the clergyman may legally demand, 
and accept a fee for his consent ; nor is it 
an improper thing . that the Ecclesiastical 
Court should see that it is done, and that all 
temporal intej'csts are duly protected ; as in 
other instances, in the putting up of an 
organ, &c., temporal interests are always 
attended to. — (By Sir William Scott, in 
Maidman v. Malpas. Hagg. C. R. i. p. 208.) 

3. Force of Incumbent's Consent, 

The Ordinary may order a monument to 
be taken down, if it is inconveniently placed 
in a church ; if it does not interfere, the 
parson's authority to erect it, is sufiicient. — 
(Hopper V, Davis and others. Lee's R. i. 
p. 640.) 

V. — For removing monuments, &c., or bodies 

BURIED. 

If a churchwarden should give orders to 
remove a monument or a body, without a 
faculty, he may be sued in the Ecclesiastical 
Courts. — (By Sir William Scott, in Hutchlns 
V, Denziloe and Loveland. Hagg. C. R. i. 
p. 172.) 

The Court will grant a faculty to level a 
churchyard and lay flat upright head and 
foot stones, under circumstances stated. — 
(Sharpe and Sangster v. Hansard. Hagg. 
R. iii. p. 335.) 

VI. — For the erection of organs. 

1. In Collegiate Churches, 

In a collegiate church organs may be ne- 
cessary on account of the manner in which 
the service is there performed ; but. iu a 
parish church it is not an article of legal 
necessity, — (By Sir John NichoU, in Jay v. 
Webber. Hagg. R. iii. p. 8.) 

It may be difficult in some cases to dis- 
tinguish, whether an addition of this kind 
to the service of the church is to be deemed 
necessary or ornamental ; because organs in 
some churches may be necessary, though 
in others only ornamental. In cathedral 
churches they would, I conceive, be deemed 
necessary, and the ordinary might compel * 
the dean and chapter to erect an organ as 
proper and necessary for the service usually 
performed in such places. — (By Sir William 
Scott, in Churchwardens of St. John's v. P. 
V. and Inhabitants. Hagg. C. R. i. p. 199.) 

2. In Churches and Chapels. 

The law respecting church ornaments is 
now generally understood and settled. The 
consent of the parishioners is not indispen- 
sibly necessary, unless to charge the parish 
with an expense for the support of the orna- 
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ment after it hM been put «p. Bat if ibeie 
18 no such charge incurred, the approbation 
of the majority of the parishioners is not 
necessary, nor the disapprobation binding 
on the ordinary. Then, if all objection on 
the ipronnd of expense is removed, the ordi- 
nary is not restrained by any want of consent 
on the part of the parish, which is only 
requisite when it is put to expense for 
things not necessary, but merely ornamental. 
It may be difficult indeed, in some cases, 
to distinguish, whether an addition of this 
kind to Uie service of the church is to be 
deemed necessaiy or ornamental ; becanse 
organs in some churches may be necessary, 
though in others only ornamental. In cathe- 
dral churches, they would, I conceive, be 
deemed necessary, and the ordinary might 
compel the dean and chapter to erect an 
organ as proper and necessary for the service 
usually performed in such places. In parish 
churches it would be otherwise ; and though 
I do not concur in the observation, that 
organs in such places are to be generally 
discouraged, it might be proper to do so in 
some cases; and it would depend on the 
circumstances of the parish what judgment 
the Court would form on the particular case. 
In the present case it appears by the appli- 
oation, that the offer or an organ has been 
made by a parishioner, so that no expense 
wilt be incurred in the first instance. There 
may be, however, expenses arising out of it, 
as for erecting and keeping in order, and for 
an organist, and as these may fall on the 
parish, it may render the consent of the 
parishioners necessary. On the effect of 
consent, I am disposed to hold the majority 
of the parish binding on such a question as 
this, though it might not bind in all cases, 
as if an organ was to be voted without the 
authority of the ordinary. In all cases 
where the parish is competent to act by its 
own power, it is the majority which must 
bind ; and the majority of a vestry, in cases 
fit to be there decided, will bind the mino- 
rity of the parish, though it will not bind 
the ordinary, in matters subject to his dis- 
cretion. And if he sees that many of the 
parishioners object, though they may be 
the minority, it may be very proper, that 
'he should not be totally inattentive to their 
opinion. It 1$ usual, therefore, in cases of 
mere ornament to tender affidavits shewing 
what the majority in vestry was, in order 
that the Court may ascertain what may be 
fairly considered the predominant wish of 
the parish. In cases of this kind the intima- 
tion goes out to all persons, and therefore 
every one not appearing must be regarded as 
consenting, by virtue of this notice, and of 
the representative character of the church- 
wardens who apply for this faculty. The 
consent, however, is not the only thing that 
is material, since the measure may be impro- 
per in consideration of the parish^ or of the 



church, or private riglits m%y be affected. 
It might be thp duty of the ordinary, there- 
fore, under particular circumstances, to in- 
terpose and protect tl^e parish from its owh 
indiscretion, if any incpi^venience was to he 
apprehended from it ; as if the parish was 
small, and the rents of houses very high, or 
there wer^ pther circumstances, that rendered 
such an ac^dition to the church inexpedient 
Attending to such considerations^ the Courts 
have usuaUy adopted the rule of inserting a 
clause, that np expense shall fall on the 
parish ; but this rule is discretionary only, 
apd , though generally proper, by no means 
binding. This rule is pften adopted, though 
seldom well observed in practice ; since the 
course pursued is, that several persons cer- 
tify, that they ^re willing to subscribe to 
provide a settled fund, for the maintenance 
of the organist, though no permanent endow- 
ment is arranged; a fund for the present 
being all that is usually required. That 
there should be a settled fund is not pre- 
scribed by any rule of law, whid^ is to be 
found in bool^s, or in practice, except in 
particular cases, in which the ordinary m^y 
think it necessary. If the circamstances of 
the parish are different, where the parish is 
lari^e, and the inhabitants are opulent and 
desirous of such an instrument, is it unfit or 
beyond the discretion of the Court to sanc- 
tion such a grant to them 1 A. faculty does 
not enjoin the raising of any rate ; and if it 
is found a burthen, it may bjp removed by 
another faculty. Is it necessary then, that 
such a clause should be inserted, either on 
principle or settled us^age? I have already 
said that I know of no principle that can 
make such a rule obligatory in all cases ; 
and as to usage, the cases which have been 
cited by Conset, relate chiefly to small pa- 
rishes, in which the ordinary would be 
unwilling to bind the inhabitants without a 
very general consent. A case of real autho- 
rity, as a negative, would be shewn, if Uie 
Court had said, it would not grant without 
such clause, and the parish had refused to 
accept it on those terms. That would be a 
case in foro contentioso, whereas all the pre- 
cedents cited have been of cases, in which 
the parties have been willing tp receive* 
All precedents prove only, that in some 
cases the Court has thought proper to insert 
such a clause, but nqi that it is bound to dp 
so, by any rule of law with which I am 
acquainted. — (By Sir William Scott, in the 
C. W. of St. John's, Margate v. P. V. and I. 
of same parish. Hagg. C. R. i. p. IdS.) 

Faculty for accepting and erecting an 
organ offered to the parish church of Saint 
John's, Margate, granted without clause 
against future expenses being chargied o» 
the parish. Objections on the part of certain 
parishioners overruled. — (C.W. of St. John's, 
Margate «. P. V . and I, of same parish. Hagg. 
C. R. i. p. 198.) 
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A cUase proTiding araiost any fotitfe ex- 
pense fallinr on the pansh need not be insert- 
ed in 9LfiL€wy confirming^^ the erectioii of an 
organ by volantary contributions, and with 
the consent of the vestry, in a parish chnreh. 
The sentence of the Court below confirmed 
with costs.— <J^ e. Webber. Hagg. IL iii. 
p. 4.) 

k faculty directing the performance npon 
and repairs of an organ in a parish church 
to he paid out of the parish rates, would be 
legally objectionable ; for the ordinary can 
only bind the piirish to expenses for articles 
ilbsolntely necessary. — (Ibid. p. 7.) 

£Ten if the vestry is unanimous* a clause 
Mading the parish to defray out of the rates, 
fature expenses for an article not necessary, 
ought not to be inserted. — (Ibid. p. 7.^ 

The ordinary is to judge whether the cir- 
cumstances of the parish offer an objection 
to the erection of an organ : the parish alone 
is to decide on any expenses to be incurred. 
--(Ibid. p. d.) 

A /acuity confirming the erection of an 
organ binds the parish to nothing pratpec* 
Hvely. — (Ibid. p. 9.) 

The parish may apply even to have the 
organ removed altogether, if such a measure 
could be shown to be necessary, or even 
strongly beneficial ; for the more important 
object of enabling the parishioners to attend 
pablic worship in the parish church. — (Ibid, 
p. 9.) 

It is no sufficient objection to the issuing 
a decree with intimation to lead a faculty 
for erecting an organ in a parish church, 
that there is no provision for the future 
Repairs, nor for the permanent salary of an 
organist. — (Pierce and others, C.W. of Clap- 
ham, V. R. P. and I. of the same. Hagg. R. 
iii. p. 11.) 

In a parish church an organ Cannot legally 
be erected without a faculty ; nor will a 
fatuity be granted without a decree with 
intimation, in order that any of the parish- 
ioners may object ; on which objection the 
Court, considering all the circumstances of 
the case, is to decide.— (By Sir William 
Wynne, in Ibid. p. 12.) 

I do not think, that if a faculty haii been 
obtained for an organ, and if there be no 
permanent jj^rovision for its support, suc- 
<}eeding parishioners should not chooite to 
take Upon thdbseives the expense, there is 
any authority to oblige them to have it play- 
ed npon, especially if a clause be added, 
which is often done, that the expenses shall 
be defrayed by voluntary contributioiks. 
What consequences would ensue ? that the 
organ would not be played upon. It might 
remain in its^ place unperformed oh ; and, 
not being essential to divine service, I think 
there is no duty or authority in th^ ordinary 
to compel the parishioners to contribute. — 
(Ibid. p. 16.) 



YII. — Foa THB ERECTION, &C., OF GALLbIiiES' 
SEATS, AND PEWS, IN CHURCHES, &C. 

1. Dutu of the Ordinary in rnpcct of 
With the experience of the mischief that 
has resulted from a too lavish grant of these 
faculties informer times, it is Ac duty of the 
ordinary to prevent its recurrence, by pro- 
ceeding in this whole matter with the utmost 
prudence and circumspection. It is espe- 
clallv this, incumbent npon every ordinary 
looking to the times with which he is bound 
to keep jpace, in matters appertaining to his 
jurisdiction, so far as the same is compatible 
with his positive duties. Faculties of this 
sort might issue a century or two ago with- 
out much, or without any impropriety ; the 
issue of which, at the present day, would be 
in the highest degree improper. The popu- 
lation of the country throughout has im- 
mensely increased of late, and is still in- 
creasing. Dissent from the Church, too^ 
especially amohg the lower classes, has also 
increased, and partly no doubt from the 
lower classes being indifferently accommo- 
dated with church room, and ev6n being 
precluded, in many instances, from attend- 
ing divine worship in their parish churches 
at all. It is to remedy this ^ant of church 
room, v^hich is much Mi generally y that Par- 
liament has granted the vast sum of a mil- 
lion and a half, expressly for building new 
churches. By and out of this Parliamentary 
fund ninety-eight churches have already 
been built ; accommodation has already 
been provided for 150,000 persohs ; and the 
present applicants for similar accommoda- 
tion, by means of similar aid, are probably 
as many more. Large funds have also been 
raised, in the way of voluntary contribution, 
by a society for enlarging churches: d70 
parishes have been assisted accordingly, at 
an expense of £80,000 ; and 110,000 addi- 
tional sittings in churches have actually 
been provided. The funds, too, of that so- 
ciety are failing, though new calls upon 
them are still being made. In the actual 
expenditure of the funds to which I have 
just alluded, attention has been paid, in both 
instances, to the accoimnodation of the foar^ 
no less than to that of the higher and middle 
orders of society. In the new churches, to 
be built by aid of the parliamentary funds, 
a fifth at least of the room was positively to 
consist of free sittings for the poor, by an 
express provision of the legislature : prac- 
tically, and in fact, a third of the room, 
taking the new chnrches throughout, has 
consisted of free sittings. Of the additional 
sittings, again to be provided by aid of the 
Church Enlarging Society, it was a condition 
expressed, that one-half sh6uld be free sit- 
tings. But here again practically, and in 
fact, the proportion of free sittings to the 
other has been still greater; for, of the 
110,000 sittings actually provided, 80,000 
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are free tittings ; about three-foarths of the 
whole. These are strong features of the 
iimes in this particular— of the want of 
chnrch*room, generally, and of the pro- 
priety of affording additional church-room, 
especially to the poor ; and they are not to 
be OTerlooked by ordinaries, when applied 
to on occasions like the present, for obvious 
reasons. With respect to the poor, indeed, 
every possible reason exists why no conces- 
sions should be made at all likely to infringe 
upon the due accommodation of the poor in 
their several parish churches. It is to be 
presumed that they are the persons most in 
want of religious instruction ; and their 
title, as such, in particular to receive it, is 
expressly recognized by the Divine Founder 
of Christianity himself. If disabled from 
receiving it, by want of room in the parish 
churches, they are almost dnven to seek it 
in places of dissenting worship — a circum- 
stance exceedingly to be deplored ; although 
they are clearly entitled, and should freely 
be allowed to resort to such places of wor- 
ship, if they prefer it; provided, that is, they 
are really dissenters, in opinion, from the 
doctrine or discipline of the church. Fol- 
lowing, then, the times, and taking all these 
circumstances into due consideration, a 
strong case jthould be made out, to induce 
the ordinary, in the exercise of a sound dis- 
cretion, to appropriate any pew, by faculty, 
to a particular parishioner and his family, 
at the present day. True it may be that, at 
the particular time the faculty is applied for, 
its issue may not be generally inconvenient ; 
the parishioners at large may be sufficiently 
accommodated after, and notwithstanding 
its issue. But in this even, the most favour- 
able case, there are obvious reasons for in- 
ducinj^ the ordinary to entertain such ap- 
plications with a good deal of reserve. — ^(By 
Sir John Nicholl, in Fuller v. Lane. Add. 
R. ii. p. 428, &c.) 

Ordinaries, at the present day, arebound 
not to issue faculties appropriating pews 
to individuals, but under special circum- 
stances. Sentence of the Court below, re- 
fusing a confirmatory faculty for so appro- 
priating a pew, &c., affirmed generally, — 
(WooUcombe v. Ouldridge. Add. R. iii. 
p. 1.) 

2. Ordinary, haw hound by prior grant of. 

There may be a right paramount to the or- 
dinary himself; namely, a faculty by which 
the ordinary has parted with the right ; or if 
there be no proof of a faculty there may be 
proof of prescription, and such immemorial 
usage as presumes the grant of a faculty. — 
(Pitman v, Bridger. Phill. R. i. p. 324.) 

The faculty, if once issued, is good and 
valid, even against the ordinary himself. 
This consideration alone might well induce 
the ordinary to pause when applied to for a 
faculty of this nature, though no present in- 



convenience should seem to result from its 
concession to the applicant. — (By Sir John 
Nicholl, in Fuller v. Lane. Add. R. ii. p. 431.) 

3. — Necessary Inquiries preliminary to, by 
the Ordinary, 

When the Court grants a faculty to ap- 
propriate a seat in a church to an inhabitant. 
It should be matter of preliminary consider- 
ation : 1st, whether such grant would be pre- 
judicial to the parish ; 2ndly, whether it 
would be prejudicial to the persons op- 
posing the ^^nt ; and, 3rdly, whether the 
party applying for it is, from station and 
property in the parish, qualified to have 
such a grant. — (Partington v. Rector and 
Churchwardens of the parish of Barnes. 
Lee's R. ii. p. 345.) 

What is the population of the parish in 
proportion to the number of sittings in the 
church, and is it an increasing or a diminish- 
ing population ? are necessary inquiries pre- 
vious to any grant of a faculty of this nature 
— (appropriation of pews to particular per^ 
sons). They are most necessary, and the 
result should be most satisfactory, in favour 
of such an applicant, to insure the success of 
his application. The size of the pew, too, 
and the proportion of the number of sittings in 
the pew to that of the applicant's family, are 
also to be taken into the account. — (By Sir 
John Nicholl, in Fuller v. Lane. Add. R. ii. 
p. 432.) 

4. — Requisite Particulars of Foiin of. 

Faculties should not appropriate seats to 
messuages, but to families resident in the 
parish ; great inconvenience has been found 
to arise from annexing pews to houses ; the 
houses become dilapidated ; the inhabitants 
of them fail in their circumstances ; new 
houses are erected, and the occupiers of 
them want pews. It is very desirable, that 
after due time has been given as an en- 
couragement to those who build them, that 
seats should return to the disposition of the 
ordinary : the form of the grant should be, 
'^ as long as they continue inhabitants of the 
parish ;** or ^^ as long as they continue inhabi- 
tants of the parish, and occupiers of the mes- 
suages stated;' the former of them is the 
more usual, as it gives no notion of annexing 
to houses. — (By Sir John Nicholl, in Tat- 
tersall v. Knight. Phill. R. i. p. 237.) 

(a) Of Intimation for issue of Faculty, 

All intimations should run 'Uo shew cause 
why a faculty should not be granted to ap- 
propriate," &c.— (By Sir George Lee, in 
Partington v. Rector and C. Wardens, &c« 
of P. of Barnes. Lee's R. ii. p. 354.) 

(b) Of Grant of. 

The appropriation has sometimes been '^ to 
a man and his family so long as they continue 
inhabitants of a certain house in the parish," 
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The modem form is, ** to a man mnd his 
family 90 long as they continue inhahitanis of 
the parish'' generally. The first form is the 
ieast objectionable. — (Faller v. Lane, Add. 
R. ii. p. 436.) 

5. Reluctance of Superior Court to interfere 
with the Inferior Courts in respect of 
except under what circumstances. 
Faculties generally are matters so much 
within the discretion of the local jadge, that 
I should scrapie to reverse his sentence so 
far ; for I should he unwilling to disturb 
the judgment of any local ordinaiy in a mat- 
ter of this nature, unless it could be clearly 
shewn that it involved the violation of some 
private right, or would give rise actually or 
probably to some considerable degree of 
...gggeneral inconvenience. — (WooUcombe v. 
Oaldridge. Add. R. iii. p. 5. — Butt v. Jones. 
> Hagg. R. ii. p. 424.) 

^. Consent of Incumbent of Parish unneees' 
sary for the erection of Galleries in 
Churches. 
A faculty for the erection of a gallery in a 
church granted, notwithstanding the opposi- 
tion of the vicar. — (Tattersall v. Knight. 
Phill. R. i. p. 232.) 

7. Weight of the Consent^ et contra, of the 
Majority of the Parish, for the Erection of 
Galleries %n Churches, 

That a great majority of the parish disap* 
prove of such erection is a most material 
averment, and is one to which the Ecclesi- 
astical Court pays great attention, though it 
is certainly not the only circumstance to be 
considered ; for the majority may incline to 
unnecessary expense, ag^nst which the 
Court ought to protect die minority, or it 
may object to necessary expense. The Court 
is not bound by this circumstance alone ; it 
may refuse the whole parish joined together, 
or may grant, if it appears necessary, a 
prayer, on the application of one against all 
the rest. > But though the Court is not bound 
by the wish of the majority, it will pay great 
attention to it. The parishioners are in the 
first instance the best judges of the incon- 



venience, and the remedies for that incon- 
venience ; and the Court will not lightly 
presume that a majority would authorise or 
willingly incur an unnecessary expense. — 
(Grove and Wright v, the Rector, &c. of 
Homsey. Hagg. C. R. i. p. 189, &c.) 

S. How far revocable, 

A faculty for annexing a pew to a mes- 
suage, obtained by surprise and undue con- 
nivance, may be revoked.— (Butt v. Jones. 
Hagg. R. ii. p. 417.) 

9. Right reviving to whom, on Expiration of 
the Faculty, 

On the expiration of a faculty limited for 
a certain period, the right of the parishioners 
to the pews, the subject of such faculty re- 
vives. — (By Sir John Nicholl, in Blake r. 
Osborne. Hagg. R. iii. p, 733.) 

10. Rule of Construction as to Custom and 
Extent of Faculty, 

It has been held that ^faculty '* to a man 
and his heirs" would be bad ; because his 
heirs may reside out of the parish, and it 
would be an unjust usurpation in the pa- 
rishioner, to detain such privilege for the 
use of others. — (By Sir William Scott, in 
Walter v. Gunner and Brury. Hagg, C. R. i. 
p. 321.) 

A person claiming a pew must show either 
a faculty or prescription, which will sup"* 
pose fi faculty. But mere presumption is not 
sufficient without some evidence, on which 
a faculty may be reasonably presumed. — 
(Ibid. p. 322.) 

11. When void. 

Faculties annexing pews in the body of 
the church to persons and their families, 
without any condition annexed of residence in 
the parish. These are void here and at com- 
mon law ; for whenever the occupant of a 
pew in the body of the church ceases to be a 
parishioner, his right, however founded and 
how valid soever during his residence in the 
parish, ceases and determines.-— (Fuller v. 
Lane. Add. R. ii. p. 427.) 
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I.— How PLEADABLE. 

II. — Presumption op 
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Chndestinity 
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I. — How PLEADABLE. a greater latitude of pleading than in ordi- 

W here fraud is charged, the Court allows nary cases; but even then, remote facts 
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matt not be as raimiteljr stated, as those 
which bear directly on the point at issae. — 
(Marsh v. Tjrrell and Harding. Hag^f . R. i. 
p. 183.) 



II. — Presumption of. 

Clandestinity, 

Clandestinity is a strong indication of 
fraud. — (Brydges V. King. Hagg. R. i. p. 810. 
— Ingram v. Wyatt. Hagg. R. i. p. 384.) 



GAVELKITfD. 

Haw to be aUeged> for it is the Ux loci, and not lex terra,- 

The custom of gavelkind must be pleaded, (Jehen v. Jehen. Lee's R. i. p. 401.) 
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III.— Testamentary 126 

1. How appointed 126 

2. Whether Probate it meeeeeary to the Ap- 
ment 126 



I. — General. 

1. Who may select. 

Where a minor is sole next of kin, and 
fesiduary legatee, she may select a guardian 
for all parposes in law, and especially for 
taking administration eum teetamento an- 
neofo.— -(Sir Everard Fawkener and Free- 
mantle V. Jordan, by her Guardian. Lee's 
R. ii. p. 327.) 

2. Of Infant, in ventre sa m^re. 

Court of Prerogative cannot assign a 
guardian to an infant in ventre sa mire, — 
(Walker v, Carless. Lee's R. ii. p. 560.) 

II. — Ad litem. 

(See Barham v. Barham. Hagg. C. R. i. 
p. 5.) 

Appointment of the father of a minor, as 
curator ad litem, on election of the minor — 
but without the consent of the father, in 
order to substantiate proceedings against 
the son, in a suit of cruelty and aduj^ry — 
not sustained, — (Beauraine v. Beauraine. 
Hagg. C. R. i. p. 498.) 



The residuary legatee in trust, having re- 
nounced administration, cum testamento an' 
nexo, for the purpose of being examined as 
a witness, the Court, hesitatingly, but as a 
matter of necessity, appointed a next friei^d 
guardian ad litem, in order to propound, on 
behalf of the minors, residuary legatees, the 
paper, which their father opposed ; but re- 
quired the guardian to give security for 
costs. — (Copeland v. Rivers. Hagg. R. iii. 
p. 279.) 

III. — Testamentary. 

1. How appointed. 

Testamentary guardians can only be ap- 
pointed by a will, executed according to 
Statute 12 Car. II.— (^r Everard Fawkener 
and Freemantle v. Jordan, by her guardian. 
Lee's R. ii. p. 327.) 

2. Whether Probate is necessartf to Appoint- 
ment, 

Probate is not necessary for a will ap- 
pointing testamentary guardians. — (Gllliat 
V. Gilliat and Hatfield. Phill. R. iii. p. 222.) 
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Evidence of. 

1 . General doctrine in respect of. 

Evidence as to handwriting, in questions 
touching the factum of any instrument, is 
(or may be) common to both parties. Af- 



firmative, may be produced by the parties 
setting up the instrument ; and negative, by 
those, whose object it is to impeach it. The 
advantage to be derived from either is, in a 
great measure, dependant on circumstances. 
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Wbere neither the character of the transac* 
lion, nor the credit of the witness is materi- 
ally affected ; affirmative evidence upon this 
head is unnecessary ; and negatiTe is nna- 
yailing ; the converse of both these, almost 
necessarily follows, where the transaction is 
suspicious, and where the witnesses are dis- 
credited. Such evidence, indeed, either 
aflirmatiye or negative, is commonly incon- 
clusive, for obvious reasons ; the former, 
from the exactness, with which the hand- 
writing may be imitated ; the latter, from 
the dissimilarity which is often discoverable 
in the handwriting of the same person, un- 
der different circumstances. Still, however, 
it is admisiibU evidence in these, as in other 
Courts ; although the assertion that greater 
weight is attached to it here, than in other 
Courts, is by no means correct. On the 
contrary, the rule A«r«, rather inclines to 
hold, that a will cannot be proved by mere 
evidence to the handwriting of (without 
some concomitant circumstance, as the place 
ot finding^ or the like to connect it with,) the 
party whose suggested will it is. — (By Sir 
John Nicholl, in Saph v. Atkinson and West- 
cott. Add. R. i. p. 212-13.) 

2. Haw considered and weighed. 
Evidence to the genuineness, not of a 

mere sig^nature, but of a holograph of some 
length, is more cogent and weighty than 
evidence of a contrary tendency.---(Con- 
stable V. Steibel and Emanuel Hagg. R. i. 
p. 61.) 

3. Disiimilarity of — Weight of. 
Dissimilarity of handwriting is very weak 

and deceptive evidence, and of slight weight 
only against evidence of similitude ; but 
i^ainst positive evidence of witnesses at- 
testing and deposing to a signature, as 
aotaally made in their presence, it can have 



scarcely any effect — (Young «. Brown. 
Hagg. R. i. p. 670.) 

4. By Con^mriion, 

An article of an allegation pleading com- 
parison of handwriting by persons, who had 
seen the deceased write — and also by per- 
sons skilled in handwriting, who had not 
seen him write — admitted.'--(Beaumont v, 
Perkins. Phill. R. i. p. 78.) 

The question is not what the effect of this 
evidence may be, but whether it is admis- 
sible. It is not denied that such evidence 
has been admitted ; indeed no case has been 
suggested, on which it has keen rejected ; 
the Court is not at liberty to refuse it, from 
any present opinion it may entertain of the 
little effect it may ultimately produce ; one 
sees no ground for rejecting, absolutely, evi- 
dence of this sort. It has been truly said, 
that ail evidence of handwriting is evidence 
of opinion : if a person has seen an other 
write twenty years ago, he can only form his 
belief, as to his writing, by a comparison 
with what he once saw : What is this but 
evidence of opinion ? It is not suggested 
that the comparison should not be made, 
but it is said the Court may make it ; the 
Court, however, may not feel itself compe- 
tent to the task ; to this it is replied, that 
then it may refer the matters to the regis- 
trars, as was done in the case of Heath v. 
Watts ; but what is this but evidence of 
comparison and opinion ? In other Courts 
resort is often had to the evidence of per- 
sons skilled in any particular art ; I see no 
jpround for rejecting this ; in general there 
IS better evidence than that of handwriting, 
on which the Court can form its opinion ; 
but it may be adminicular to that evidence. 
The instruments by which the comparison is 
to be made, must be very strictly proved. — 
(By Sir John Nicholl, in Beaumont v. Per- 
kins. Phill. R. i. p. 82.) 
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REASON of such RELATION 1S7 

II — .RiaHTS OF HUSBANO * . . . 127 



How to be et^erced \€t 

III. — How HUSBAND MAT ACT, ON CONVIC- 
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I. — ^WhO are entitled TO REUEF, BY REASON 
OF SUCH RELATION. 

All persons (ex, gr. Jews) who stand in the 
relation of husband and wife, in any way 
that the law allows, have a claim for relief 
on the violation of any matrimonial duty.— 
— (D'Agaiiar «. D'Aguilar. Hagg. R. i. 
p. 773.) 



II. — Rights of husband. 
How to be enforced. 

The husband's rights that may be legally 
insisted on by the due exercise of marital 
authority, must not be enforced by indignity, 
brutal violence, nor by threats.— -(D'Aguilar 
V. D'Aguilar. Hagg. R. i. p. 783.) 
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III. — ^HOW HUSBAND MAY ACT, ON CONVICTION 

OF wife's adultery. 
To say that a husband quitting his wife, 
because he is conyinced of her adultery, and 
only waiting for full proQf, before he insti- 
tutes proceedings, and not supporting her, 



because he has no means of doing so, is 
guilty of conniyance, would be to state a 
principle void of authority. — (By Sir 'John 
Nicholl, in Reeves v. Reeves. Phill. R. ii. 

p. 130.) 
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I. — Distinction between insanity and 

DELIRIUM. 

Patients, froperly, insane often rational to 
all outward appearance, without any real 
abatement of the malady. But in a case of 
mere delirium, in the absence of that tempo- 
rary excitement which produces it, to be 
ascertained by the appearance of the patient, 
the patient is most commonly realty sane. 
Hence a lucid interval is much easier to be 
proved in a case of delirium, than in one of 
proper insanity. — (Brogden v. Brown. Add. 
R. 11. p. 441.) 

II. — Effect of. 

1. Generally, 

Insanity vitiates all acts. — (By Sir John 
Nicholl, in Portsmouth v, Portsmouth. Hagg. 
R. i. p. 350.) 

Every person is presumed to be sane, until 
shewn to have become insane ; the presump- 
tion tiien changes, and a parly setting up any 
instruments, executed after the existence of 
insanity, has the burden of proof cast upon 
him, and must shew the mind perfectly 
restored, and delusion removed. — (Groom v. 
Thomas. Hagg. R. ii. p. 435.) 

2. When invalidatinff, et contra, Wills, 

Supervening insanity is sufficient to ac- 
count for the non-execution of a paper, 
written shortly before, and consistent with 
the intentions and affections of the deceased ; 
nor will it so reflect back on previous eccen- 
tricity as to invalidate such paper.— (Hoby 
V. Hoby and Hoby. Hagg. R. 1. p. 146.) 

The Court will not, at once, reject an alle- 
gation propounding a will, which sounds to 
folly, when facts are pleaded, showing that 
the deceased up to his deaUi, conducted 
himself in the ordinary concerns of life> as 



a sane man.—- (Arbery v, Ashe. Hagg. R. i. 
p. 214.) 

3. On act of Testator. 

In civil suits, the law avoids every act 
done during the period of lunacy, even 
though such act cannot be connected with the 
influence of insanity.— (Groom v. Thomas. 
Hagg. R. ii. p. 436.) 

4. Presumptions in respect qf, 

(See Groom v. Thomas. Hagg, R. ii. p. 
434.— ante this title, II. 1.) 

III. — Proofs of. 

Delusion has been generally laid down as 
an essential constituent of derangement 
Semble, that insanity has never been held to 
be established in any case where delusion 
has at no time prevailed. — (Wheeler and 
Batsford v. Alderson. Hagg. R. iii. p. 598.) 

Where clear and decisive insanity, has 
been established, at a prior time, acts of a 
doubtful character are of more force in proof 
of its existance at the time in question ; and 
even subsequent, decidedly insane acts may 
reflect back on acts otherwise equivocal ; 
but when no decided acts, prior or subse- 
quent, are proved, equivocal acts, however 
numerous, will not establish insanity. — (Ibid, 
p. 509.) 

IV. — ^WhERB PLEADABLE, AND FOR WHAT 

PURPOSE. 

Where the widow in opposition to a will, 
sets up habitual intoxication, weakened ca- 
pacity, and custody, she may also plead 
insane dislike, on the part of her husband, 
to account for their living apart, though the 
delusion may not be sufficient, per scj to in- 
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validate the will. — (Reay v. Cowcher. Hag^df. 
R. i. p. 75.) 

V. — Partial insanity. 
Effect of. 

Partial insanity may invalidate a will, 
which is fairly to be inferred the direct off- 
spring of that partial insanity — an allega- 
tion pleading partial insanity, in order to 
defeat a will, admitted, — (Dew v. Clark and 
Clark. Add. R. i. p. 279 ; and see Dew v, 
Clark and Clark. Add. R. ii. p. 102.) 



VI. — Monomania. 
When setHng aside Will 

Proof of , 
A monomania to affect snch an instrnment, 
should he clear in point of existence, and 
decided in character beyond all doubt. — (By 
Sir John NichoU, in FuUeck v. Allinson. 
Hagg. R. ui. p. 642.) 

VII. — Temporary insanity. 

Intoxication, 

Intoxication is temporary insanity, ceas- 
ing with the exciting cause. — fWheeler and 
Batsford v, Alderson. Hagg. R. iii. p. 002.) 
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I. — Proof of 120 

Stringency nT ISO 



n.— Sbntbncb in respect of 
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I. — Proof of. 
Stringency of. 

In a criminal suit for incest, instituted 
under circumstances indicative of vindictive 
feelings : sleeping in the same room, (con- 
duct which the parties proceeded against 
kad been allowed, without objection or com- 
plaint, to continue for fourteen years,) though 
attended by other facts inducing a strong 



presumption of guilt, is not sufficient proof 
of the offence; and the Court, unless most 
stringent and conclusive evidence be pro- 
duced, will dismiss the parties ; but give no 
costs.—O. I. P., hj Griffiths v. Reed and 
Harry. Hagg. R. i. p. 195.) 

II. — Sentence in respect of. 

Separation — Incest. — (O. I. P., by Burgess 
V, Burgess. Hagg. C. R. i. p. 384.) 



IDENTITY. 



Proof of , 

The rule, which has been laid down on 
this point is solid, and very necessaiy to be 
carefully observed — that the identity is to be 
proved, not merely by acknowledgment to 
the officer, (he had been sent down to serve the 
citation upon defendant, and had done so upon 
a person, whom the officer believed to be the 



defendant, in a house, jre.,^ and by the appear- 
ance of the party in the cause, but by ex- 
trinsic evidence. The Court is not to be 
left to conjecture on a point so material, and 
where precise and satisfactory evidence 
mi^ht easily have been obtained.— ([By Sir 
William Scott, in Williams v, Williams. 
Hagg. C. R. i. p. 305-6.) 
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I. — Proof of. 
1. In Wai Causes. 

Interest denied^ but pronounced for.- 
(Sullivan v. Haydon. Iiee's R. i. p. 12.) 



The interest of a father established, but 
without costs. — (Cox v, Thompson. Lee's 
R. i. p. 282.) 
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2. In Suiti^ where Fact <^ Marriage is 
involved. 

In an interest caase, if the time and place 
of tile marriage of an ancestor cannot be set 
forth, it is necessary to plead cohatdtation 
and reputation. — (Ckamberiayne v. Bart 
Lee's R. i. p. 401.) 

3. In Pedigree Causes* 

An interest established ina pedipee cause* 
— (Shand v. Gardiner. Lee's R. ii. p. 135. — 
Eaton V. Bright and Sandlands. Lee's R. 
ii. p. 161.) 

II. — Propounding of. 

1. Where unnecessary, 

A party in possession of an administration 
is not bound to propound her interest, till 
the party calling it in question has estab- 
lished her own.^Hibben v. Calemberg. 
Lee's R. i. p. 656. — Dabbs v. Chisman and 
Jennery v, Beauchamp. Phill. R. i. p. 155.) 

2. Right of Person convicted of Bigamy, to 
Propound. 

Qnutre, whether if A. be convicted of biga- 
my, asy by reason of his marriage with C, 
living B., his first wife, it is still not com- 
petent to A., on C.'s death, to propound his 
interest as the lawful husband of C, in a suit 
in the Ecclesiastical Court, touching the 



administratioB of her eflfocta ; and to succeed 
in such suit on proof shewn ; notwithstand- 
ing his said conviction for big^amy, pleaded 
and proved.— (Wilkinson v. Gordon. Add. 
R. ii. p. 152.) 

III.— Want or. 

When to he alleged. 

The want of interest may be objected to at 
any time in a cause, especially before issue 
joined.— (Wright «. Rutherford and others. 
Lee's R. ii. p. 266.) 

rv. — ^Whbn not to be retracted. 
An executor, for whom an appearance had 
been g^ven, dismissed ; and a party having 
admitted an interest, held not to be at liberty 
to retract it.— (Panchard v. Weger. Phill. 
R. i. p. 212.) 

V. — ^In causes of. 
Admission of^— Propriety of 

In causes of interest, both cases being dis- 
closed, it is advisable Uiat each party should 
admit so much of the other's case as he may 
(the whole (f he may) consistently with, and 
without prejudice to, his own case. Illus- 
tration Qf this rule. — (Lawrence, Attorney of 
Thomas v. Maud and Pickwell. Add. R. i. 
p. 331.) 
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I. — Where Court, will permit of. 

1. Interest necessary. 

A person who has no interest, cannot be 
permitted to intervene in a cause. — (Brother- 
ton V. Hellier. Lee's R. i. p. 509.) 

2. In respect ofMarriage alleged to he illegal. 

In a cause of divorce, where the alleged 
marriage is denied to be valid, the Court 
may, prohahly, permit third parties, who 
have estates e?Epeptant, inter, alia, upon the 
issue of such alleged marriage being illegi- 
timate — and who, consequently, are in- 
terested in the question of its validity — ^to 
be cited '* to see proceedings'* in the cause, 
so far as relates to the marriage. — (Montague 
V. Montague. Add. R. ii. p. 372.) 

3. His Position in respect of the Cause, 
Interveners must take the cause, in which 
they intervene, as they find it at the time of 
such their intervention. Hence they can 



only, of right, do what they might have 
done, had they been, parties in the first in- 
stance ; or had their intervention occuned 
in an earlier stage of the cause.— ^Clement 
V, Rhodes and others. Add. R. iii. p. 40.) 

II. — Pleading by. 

When ceasing — Right of. 

No party, whether such origi|iaIly, or a 
mere intervener in a caiise, can, of right, 
plead in the principal cause, after publica- 
tion has once passed, of evidence taken in 
that cause. But the Court, if prayed, may 
still, ex gratiA, permit a party so to plead, on 
cause shewn. Facts set forth in an affidavit, 
in order to found a prayer to that effect, on 
the part of an intervener, stated by the 
Court ; and held, for reasons stated, to be 
insufficient to sustain the prayer. But the 
party, so praying, permitted, under the cir- 
cumstances, to cross-examine the witnesses 
on the other side, (so after their evidence ia 
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pMiUikedyiikKtiBy)onfiTSinYingBtcnHtyUn against him by the Coart. — (Clement v. 
the payment of eosts. If finally awarded IMiodes and others. Add. R. iii. p. d7.) 
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On Appeals 131 

n.— Grant of Itl 
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III.— Rbfcsal of • 
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i. — Effect of. 
On Appeals. 

The Court is not legally obliged to defer to 
an appeal, till an inhibition is served ; nor 
is there any distinction, whether all the acts 
be done on the day the appeal is asserted, 
or some on a subsequent day ; therefore the 
Court having overruled the objections to the 
admission of an allegation, on the following 
court-day admitted the allegation, notwith- 
standing an appeal had, ill the interim, been 



asserted.-^Middleton e. Middleton. Hagg* 
R. ii. p. 138.) 

II. — Grant of. 

97th Canmii — Authority of-^as to. 

The 97th Canon inferred discretion in the 
judge to grant or refuse his inhibition. — 
(See Herbert v. Herbert. Phill. R. ii. p. 437.) 

III. — ^Refusal of. 

(See Herbert v. Herbert Phill. R. ii. 
p. 430.) 
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n.— Stat. 27 geo. m., c. 44 • . 131 
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I. — Proceedings for offence of. 

A methodist preacher articled for ineonti- 
««ie«.— (Wheadey v. Fowler. Lee's R. ii. 
p. 376.) 

Articles against the defendant (a clerk) 
for incontinence, among other offences of 
ecclesiastical cognizance, admitted to proof, 
(tiiough no incontinence was charged within 
eight months before the commencement of 
the suit.)— (Burgoyne t;. Free. Add. R. ii. 
p. 414.) 



II. — Stat. 27 geo. hi., c. 44. 

Authority of—Extent of—HU to. 

This statute only applies to suits against 
laymen, for mere incontinence, in order to 
the infliction of penance ; and not to suits 
against clerks, for general unfitness to dis- 
charge their clerical functions, (such general 
unfitness to be inferred fiiom this of inconti-- 
nence amongst other offences,) in order to 
their suspension or deprivation. — (Burgoyno 
V. Free. Add. R. ii. p. 414. ; and see Oliver 
and Toll %t. Hobart. Hagg. R. i. p, 4^.) • 
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I. — ^Who may bb complainant. 

It is competent to a man to bring a suit of 
nallity of marriage against a woman, for 
natnrai malformation. — (Briggs v, Morgan. 
Phill. R. iii. p. 325.) 

The 'rights and duties of both parties 
(husband und wife) are eo-eqnal, whether 
the failure is on one side or the other.-— (By 
Sir William Scott, in Briggs v. Morgan. 
Phill. R. iii. p. 327.) 

II. — Duty of the Court in respect of 

SUITS FOR. 

1. Its Authority to select or refuse. 

I am inclined to pay little defference to 
the objection taken on the ground of the in- 
delicacy of the proceedings — Courts of Law 
are not invested with the power of selection ; 
they must take the law as it is imposed upte 
them. Courts of the highest jurisdiction 
must often go into cases of the most odious 
nature, where the proceedings are only for 
the punishment of the offender ; — ^here the 
claim is for a remedy, and the Court cannot 
refuse to entertain it on any fastidious no- 
tions of its own. — (By Sir William Scott, in 
Briggs V. Morgan. Phill. R. iii. p. 328.) 

2. To grant Relief. 

The subject itself is a fair ground of com- 
plaint. Parties marry for offspring ; for the 
enjoyment of each others person. Natural 
malformation is of rare occurrence in either 
sex — and is more rare in the female than in 
the male sex. Still instances do occur: 
sometimes they are without the knowledge 
of the party ; where it is with the knowledge 
of the parly, it is a gross fraud, and a 
grievous injury. In eitiier of these cases, 
file law provides a remedy; and it is the 
duty of the Court to supply the remedy on 
complaint being made.--(By Sir William 
Scott, in Briggs v. Morgan. Phill. R. iii. 
p. 330.) 

2. Where Collusion is suspected. 
The Court should be very cautious, if col- 
lusion could be reasonably suspected. I 
cannot presume collusion without something 
to raise such presumption.— (By the Court, 
in Pollard v. Wyboum. Hagg. R. i. p. 726.) 

III.-^How THE Court regards suits for 

NULLITY OF BIARRIAGE, BY REASON OF. 

Such cases are supposed to be physically 



possible, and the Court has occasionally 
received them ; but, for reasons inherent in 
the nature of such causes, the Court is not 
disposed to encourage them, without an 
evident necessity ; the proofs being such as 
are palpably against the modesty of the sex. 
—(By Sir William Scott, in Guest v. Shipley. 
Hagg. C. R. ii. p. 321.) 

IV. — ^Where Court will refuse to annul 

MARRIAGE, BY REASON OF. 

The existence of impotence must appear ; 
for where there is a probability of capacity, 
the Court cannot separate the parties. — (B^ 
the Court, in Welde v. Welde. Lee's R. ii. 
p. 586.) 

y. — ^WhaT charges may be JOINED IN SUITS 
FOR NULLITY OF MARRIAGE, BY REASON OF. 

In a cause of nullity of marriage, on ac- 
count of impotency, the charges of frigidity 
and absolute incapacity may be pleaded in 
the same libel. — (Welde «. Welde. Lee's 
R. ii. p. 678.) 

VI. — Cohabitation. 

1. JEffect of—wpon Suits for Nullity ofMar^ 
riaffCf by reason of. 

Nullity of marriage, by reason of incurable 
impotence alleged against tiie wife, not sus- 
tained. The charge allowed to be repelled 
under the circumstance of age, &c., and by 
a denial in the form of protestation by affi- 
davits. — (Briggs V. Morgan. Hagg. C. R. ii. 
p. 324.— Ibid. Phill. R. iii. p. 325.) 

The objection, that the age of the parties 
is not set forth, is material, since this Court, 
in different cases, has declined to proceed 
in suits where the parties are at an advanced 
period of life.— (By Sir William Scott, Ibid. 
Hagg. C. R. ii. p. 328. Phill. R. iii. p. 332.) 

If the parties lay together in one bed for 
many years, of such ages, and the woman is 
certified to remain virgo intacta, there cannot 
be a stronger presumption that impotency 
existed^ and that it was incurable. — (By the 
Court, in Pollard v, Wyboum. Hagg. R. i. 
p. 728.) 

2. Triennial* 

(a) When first settled. 

(See Welde v. Welde. Lee's R. ii. p. 682.) 

(b) How calculated. 

Triennial cohabitation does not require a 
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Hiring together d$ die in diem, bat a general 
cohabitation only, as is usual between mar- 
ried persons. — (By the Coart, in Wclde v. 
Welde. Lee's R. ii. p. 579-82.) 

A three ^ears^ cohabitation is, in these 
cases, required by law; the parties hare 
been married three years, bat a great part 
of that time have been absent from one 
another, bat a triennial cohabitation is so 
requisite, that if the parties are necessarily 
absent, the man is to be restored as to that 
time daring which he has been absent-— (By 
the Court, m Welde v. Welde. Lee's R. li. 
p. 585-6.) 

(c) When uuneeeaary. 

In a suit for divorce, by reason of impo- 
tency, it is necessaiy that there should be 
either a triennial cohabition, or proof that 
the party is absolutely incapable. — (Welde 
V. Welde. Lee's R. il. p. 680.) 

Citation, in a suit of nullity of marriage, 
by reason of incurable impotence, not fic#- 
tained ; the complainant having confessed 
the validity of the marriage in former pro- 
ceedings for divorce, by reason of adulteiy, 
against him. — (Guest t^. Shipley. Hagg. 6. 
R. ii. p. 321.) 

In a case of actual mal-conformation, proof 
of triennial cohabitation is not required. — 
(By Sir William Scott, in Briggs «. Morgan. 
Hagg. C. R. ii. p« 330. — Greenstreet v. Cum- 
mins. Phill. R. ii. p. 10.) 

The great and final objection is, that the 
suit is premature, and that the trienHolis eo- 
hmhitatio is required — on all consideration 
of reason, and on examination of the autho- 
rities, I do not think that this rule applies 
to the present case ; where the infirmity can 
be ascertained at once, tiiis cannot be re- 
quired. All the great authorities, ancient 
and modem, subscribe to this, which is the 
rule of reason — from the Digest of the Canon 
Law to Brown, and the oracles of our own 
practice. — (By Sir William Scott, in Godol- 
phin V. Oughton. Phill. R. iii. p. 328.) 

VII. — ^Pleading. 

1. Who cannot plead Impoteney* 

A man not allowed to plead his own na- 
tural impotency as a ground for a sentence 
of nullity of marriage. — (Norton v. Seton. 
Phill. R. iii. p. 147.) 

Citation, in a suit of nullity of marriage, 
by reason of incurable impotence, not fic#- 
tained ; the complainant having confessed 
the validity of the marriage in former pro- 
ceedings for divorce, by reason of adulteiy, 
against him. — (Guest v. Shipley. Hagg. u. 
R. ii. p. 321.) 

2. What should he pleaded in Suite of Nullity 
of Marriage — hy reason of aye of the 
parties. 

The objection, that the age of the parties 
is not set forth, is material.-H(By Sir William 
Scott, in Briggs v, Morgan. Hagg. C. R. ii. 
p. 328.) 



3. Matters not pleadable in, 

Semhle, that an impediment not natural 
but supervening, is no ground of nullity. — 
(Brown v. Brown. Hagg. R. i. p. 623.) 

VIII. — Gravamen of the CHAaoB. 
To found a sentence of nullity, by reason 
of impotency, the impediment must be shewn 
to have existed at the marriage, and to be 
incurable.— (Brown v. Brown. Hagg. R. i. 
p. 523.) 

IX. — Proofs sufficient and necbssart. 

In a suit of nullity, by reason of the impo- 
tency of the man, a certificate (twelve years 
after marriage) that the woman was viryo 
intaeta and ajfta viro, coupled with two se- 
veral confessions by the man of his incapa- 
city, to two medical witnesses, and with 
proof that the woman's health had suffered, 
though the man had not given in his answers, 
had removed to France, and refused to un- 
dergo surgical examination, held sufficient. 
— (Pollard t». Wybourn. Hagg. R. i. p. 726.) 

The Court always requires a certificate of 
medical persons as to the state and condition 
of the woman.— (By the Court, in Pollard v, 
Wybourn. Hagg. R. i. p. 727.) 

If the parties lay together in one bed 
for so many years, of such ages, and the 
woman is certified to remain viryo intaeta, 
there cannot be a stronger presumption that 
impotency existed, and that it was incurable. 
—(Ibid. p. 728.) 

It is said that the law requires that the 
party's answers should be g^ven in, or that 
he should submit his person to medical in- 
spection. If this were the true rule, the 
man would only have to withdraw out of the 
reach of the process of the Court, and thus 
defeat the ends of justice, and defraud the 
woman of her remedy. The law never im- 
posed such difficulties upon any Court. — 
(Ibid. p. 728.) 

Suppose the party had appeared, and the 
certificate from his inspectors had been 
couched in the same terms as in Green- 
street V. Cumyns, — (Hagg. C. R. ii. p. 332. 
Phill. R. ii. p. 10,) — ^which rather supported 
his capacity than proved his impotency; 
even in that case, tiie Court would not go 
the leng^ of sajring that the woman's re- 
medy would have been barred.— (Ibid. p. 
729.) 

X. — ^Inspection. 

1. When yranted aud refused. 

In a suit for nullity of marriage by reason 
of impotency, inspection refused, because 
there had not been a triennial cohabitation. 
— -(Aleson v, Aleson. Lee's R. ii. p. 576.) 

2. Weiyht of Proof, by. 

This species of proof, even as collateral, 
is always received with caution. I am not 
aware that it has been ever held sufficient 
alone. — (By Sir John NichoU, in Norton v, 
Seton. Phill. R. iii. p. 100.) 
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INVOCATION OF CAUSES. 



I.— W^ERE IRREGULAR. 



. IM II.— Where rejected 



Page 

. IM 



I. — ^Wherb irregular 

Senible, that if no proxy at all were g^veiiy 
the proceedings would not be null, unless it 
were proved that no authority was g^ven, de 
faetOi to the proctor ; and that the principal 
was ign<waiit of them. The proxy is only 
essential to secure the adverse party^ and to 



protect the proctor.^Praikkard ». Deacle. 
Hagg. R. i. p. 186.) 

II. — ^Where rejected. 
Application for proceedings to be invo- 
cated from an othercause,rejected. — (Deack 
V. Southwell. Lee^s R. ii. p. 93. — ^And see 
title Canuei.) 



INFLUENCE— (UNDUE.) 



What amounts to. 

The influence to vitiate an act must amount 
to force and coercion destroying free agency ; 



and there must be proof that the act was ob- 
tained by this coercion. — (Williams v. Goude 
and Bennet. Hagg. R. i. p. 581.) 



INCUMBENT. 



Pag€, 

I.— His rights and duties 134 

II.— Emoluments of parish when vesting 
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ni.— His RIGHT TO THE CHURCH KEYS 



Page, 
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I. — His RIGHTS AND DUTIES. 

PrimAfaeiey all parochial duties are com- 
mitted to and imposed upon the parish in* 
cumbent) and all fees and emoluments 
<arising tiierefirom belong to him ; and such 
rights can only be granted to a chapel or its 
officiating minister by composition with the 
patron, incumbent, and ordinary. QtMire, 
whether not also with a compensation to 
future incumbents. — (O. I. P., by Moysey v. 
Hillicoat Hagg. R. ii. p. 48.) 

II. — Emoluments of parish when vesting 

IN. 

The whole cure of souls and all the emolu- 



ments of a parish belong, under the original 
endowment, to the incumbent and his suc- 
cessors, and vest in the existing incumbent 
by institution and induction. — (O. I. P., by 
Bliss r. Woods. Hagg. R. iii. p. 511.) 

III. — His RioHt TO the church kets. 
The minister has, in the first instance, the 
right to the possession of the key of the 
church, and the churchwardens have only 
the custody of the church under him. If he 
refuses access to the church on fitting occa- 
sions, complaint must be made to higher 
authorities. — (O. I. P., by Lee v. Matthews. 
Hagg. R. iii. p. 173.)- 



JUDGE. 



A quo and ad ^uem. 

ffhith i9 tojvdffe of an aj^ealahle Griev' 



anee* 



It rested with this Court, (tkat of appeal) 
and not with him^ to determine, whether the 



matter in fact appealed from was, or was 
not, in its nature, an appealable grievance. 
•— ^By Sir John Nicholl, in Chichester v. 
Donegal. Add. R. i. p. 21.) 
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JURISDICTION. 



Ptlgt, 

I. — ^WhAT IjraU. GITBy ET C(nfT»A IS9 

II. — On what DBFS V0ING........« 1S6 

III. — ^TO ASSIGN BONDS, NOT TBSTAMBNTAB Y 1S5 
ly.— WUBBE PARTY CANNOT RBSILE FROM 1S6 

V. — Concurrent 1S6 

VI.— Foreign IS5 

Fwceqf 1S6 



VII.— Local ••........ iss 

ExtaU qf .....ISS 

VIII.—- Usage of diocese 1S5 

^f€ctqf:—aMi9 ^. 1S5 

IX.— Where Ecclesiastical Court can 

ORDER production OF PROCEEDINGS . . 1S6 



I. — ^WhaT will GIVE, ET CONTRA. 

If a party cited as within the jari3dictioii 
of an Ecclesiastical Court, though actualij 
resident within an other jurisdiction, appear 
and submit to the suit, such original defen- 
dant (i fortiori one cited to see proceedings 
by such original defendant) is bound to the 
jurisdiction.— (Chichester v, the Marquess 
and Marchioness oif Donegal. Add. K. i. 
p. 6.) 

The mere entry of a caveat will not found 
the jurisdiction. — (France v. Aubrey. Lxie*B 
R. ii. p. 534.) 

II. — On what i>e?enjnng. 
It is perfectly plain, that the Ecclesiasti-. 
cal Court has not jurisdiction with respect 
V> tiie locality of the svhject; but it depends 
entirely on the locality of the person. — (By 
the Yice-Chancellor, in Donegal v. Donegal. 
Phill. R. iu. p. eiL) 

III. — ^To assign BONDS, NOT TESTAMENTARY. 

An application to assign a party pro- 
pounding a codicil, to bring in a bond^ 
which had been fraudulently procured, and 
lodge it in the registry of the Court, rejected. 
(Dyerv.CaliFell.. l^ee'9 R* ii» p« 17.) 

IV. — ^WhERE PARTY CANNOT RESILE FROM. 

I s^a^e, without exception, as a general 
principle, that in. Courts of Equity, as well as 
Courts of Law, a party admitting a fact 
whiph does give jurisdiction to a Court ad- 
mitting it, and appearing and submitting to 
that- jurisdiction upon general, principles, 
and: upon all analogies known to us, can 
never recede, or, as it is\;alled in the Scotch 
law, resile, from those facts, and withdraw 
that admission. — (By the Vice-Chancellor, 
in Donegal v. Donegal. Phill. R. iii. p. 609.) 

V. — Concurrent. 
Question raised, whether the chancellor 
of the dipqese of Lincolii exercises a con- 
current jurisdiction with. the commissary of 
Buckinghamshire.— ^(HiUipr v. Milligan. 
Lee's R. i. i>. 398.) 



The chancellor of Lincoln cannot exercise 
jurisdiction within the jurisdiction of the 
archdeacon and commissary of Bticking- 
hamshire.^-Hillier v. Milligan. Lee's R. li. 
p. 8.) 

VI. — Foreign. 
Foretof 

A proctor is not obliged to answer to tiie 
9ea| of a foreign court, or to. subscriptions 
fiind seals of a foreign notary ; for the law 
cannot presume him tobe conusant of them. 

i Raymond v. Baron Von Watteyille. Lee's 
I. ii. p. 561.) 

VII. — Local. 

Extent of 

Generally speaking, all ecclesiastical ju- 
risdictions are limited in their authority to 
property locally situated within their dis»> 
trict. — (Crosley v. Archdeacon of Sodbury. 
Hagg. R. iii. p. 199.) 

VIII. — Usage of diocese. 

Effect of—as to. 

Usages of different dioceses, in respect to 
the exercise of jurisdiction, if not contrary 
to the general policy of law, and to justice, 
may be said to constitute the law\>f the par- 
ticular diocese in that respect.-— (O. I. P., by 
Prapkard v, Deacle. Hagg. R. i. p. 189.) 

IX. — ^WhERE EcCLESIASTICAi. CoURT CAN 
ORDER PRODUCTION OF PROCEEDINGS. 

The Court, if prayed, will direct its officer 
to attend wi^ the papers in a cau^e, at the 
trial of an indictment preferred by one of 
two litigant parties, against certain i^iU 
nesses examined on behalf of the other, for 
a conspiracy to sustain by false oaths the 
case of that other. And u pon their contfiction 
ensuing, it will permit this to be pleaded, in 
exception to the testimony of i^uch witnesses. 
— (The Marquess of Westmeath v. the 
Marchioness of Westmeath. Add. R. ii. 
p. 380.) 
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LECTURER. 



Page. 

I.— ElMTIOM OF 1*5 

lu whiotii • • •■••••• 1S6 

11.— How AUTHORISED TO PR BACH IM 

B^ the Bigkop's Ucenee IM 



Page 
III.^How AirrHORnsD to preach, &c. ih 

A PLACE UNCON8BCRATED 1S6 

Bv eckmmt U Iweumheni amd the Bishop's 
Uaence 196 



I. — Election of. 

In whom* 

No person can be a lecturer, althoagh 
elected by the parishioners, without the rec- 
tor's consent, unless there be an immemo- 
rial custom to elect without his consent. — 
(O. I. P., by Clinton v. Hatchard. Add. R. 
1. p. 96.) 

II. — How AUTHORISED TO PREACH. 

By the Bishap'i Lieenee, 

(See Smith v. Lovegroye. Lee's R. ii. p. 
102, 171-2 ; and Clinton v. Hatchard. Add. 
R. i. p. 103, in Note.) 

III. — How AUTHORIZED TO PREACH, &C. IN A 
PLACE UNCONSECRATED. 

Bf the CimseiU of the Incumbent and the 
Bishop's Licence* 

Under the general Ecclesiastical Law, a 
minister of the church of England is amena- 
ble to this Court, if he performs diyine offices 



in a place not consecrated, without the leave 
of his diocesan. I apprehend, that by law, 
no person can procure divine service to be 
administered without the consent of the in- 
cumbent, and the licence of the bishop— (to 
which, in some instances, must be added the 
consent of the patron,) — and that the person 
officiating without such consent, is subject 
to ecclesiastical censures. And, seeing how 
the law protects the ri^ht of the incumbent 
and the ordinary, I think the par^ in this 
case would do well to take the advice of his 
counsel, whether this or any other minister 
can, without the leave of the incumbent, be 
justified in officiatinp^ within his parish, and 
whether the Court will not be bound to in- 
flict punishment for such an offence, if 
proved. The Court has no discretion to 
consider whether vicar has unhandsomely 
withheld leave ; — whether he has or not, I 
do not mean to say, or in any way to inti- 
mate. — (By Sir John NichoU, in Carr v. 
Marsh. Phill. R. ii. p. 203-6-7.) 
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I.— Jurisdiction as to 196 
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2. Method ef Proceeding 116 
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III.— Payment OF ;• 1S7 
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% Agakut Executor 1S7 

IX.— Pleadings 197 

1. Legacy in gross— how pleaded 137 

2. Particulars iif Libel • 197 

X.— Miscellaneous POINTS 197 

1. Legatei^srenomuUtg Admmistraiionfeava 
testamento annexe— no bar to Dimuivsg 
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2. Vigilance (^ Court 197 

As to Legatee^ who is the wriier qf his own 

Lcpuff 117 

9. BeciaratiOHs 197 

Where not sufficientU/JuU 197 

4. How Court wiU regard Legatee writing 

his own Legacy 197 



I. — Jurisdiction as to. 

1. Pergonal, 

The jurisdiction belongs to the Ecclesias- 
tical Courts.— (Capel v. Robarts and Neeld. 
Hagg. R. iii. p. 161.) 

2. Method of Proceeding, 

(See Capel v. Robarts and Neeld. Hagg, 
R. iii. p. lai, in Note.) 



II. — ^WhBRB PRONOUNCED FOR. 

(See Minty v, Gould and Montgomery. 
Lee's R. i. p. 414.) 

Legacies {nronounced for, and executrix 
condemned in costs. — (Dent, by his Guar- 
dian, V, Dent Lee's R. i. p. 442.) 

A legacy pronounced for, but without 
interest — (Hussey v, Andrews and Moore. 
Lee's R. ii. p, 143.— See Gibson v. Child. 
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Lee's R. ii. p. 173. — Parkin v. Bainbridge. 
Phill. R. iii. p. 321.) 

III. — Payment of. 

1 . 'Proof of Sufficiency of Asteti. 

In a soit for legacy, held that there were 
snfficient assets left by the testator to pay his 
debts and legacies. — (Elliot v, Holwell. Lee's 
R. i. p.d74.) 

2. What Sufficient after Suit brought. 

In a cause of legacy in which issue had 
been joined, the tender of payment holden 
not to be sufficient, unless accompanied by 
a payment of costs incurred in the institution 
of the suit.—^Green v. Mayo. Lee's R. ii. 
p. 521.) 

3. To a Married Woman. 

Payment of a legacy decreed to a married 
woman, '* whose receipt was to be a dis- 
charge to the executor, notwithstanding co- 
verture ;" her husband (a bankrupt) and 
his provisional assignee being first cited. — 
(Norris v. Henringway. Hagg. R. i. p. 4.) 

IV, — Interest upon. 

1. From what Time allowed, 

A legacy held to carry interest from three 
months after the death of the testator. — 
(Harrison, by her Guardian, v, Rodes. Lee's 
R. i. p. 1»7.) 

2. Where Disallowed, 

An application for interest on a legacy, 
rejected. — (Bradshaw v. Bradshaw. Lee's 
R. ii. p. 289.) 

V. — ^When good to subscribing witness. 

The Statute 25 Geo. II., c. 6., is limited, in 
point of true construction, to wills and codicils 
of real estate ; though it extends in terms to 
all wills and codicils whatsoever. Hence a 
legacy, &c. to a subscribing witness to a mere 
will, or codicil, of personalty, is a good 
legacy, and as such recoverable at law, not- 
withstanding that statute. — (Brett t^. Brett. 
Add. R. iii. p. 210.) 

VI. — bright to expenses. 
A legatee entitled to have his expenses 
paid, where he establishes a paper. — (Sutton 
V. Drax. Phill. R. ii. p. 323.) 

VII. — Cancellation of 
Legacies drawn over by a pencil, holden 
not to be cancelled. — (Parkin v. Bainbridge. 
Phill. R. ui. p. 321.) 

VIII. — Suits for. 

1. Where to be brought. 

Whenever a will is proved in the Prero- 
gative Court, a suit under it for a legacy 
ought to be brought in the Arches and not 
in an inferior Court. — (Smelridge v, Edg- 
worth. Lee's R. ii. p. 577.) 

2. Against Executor, 

(See Clarke and Clarke v. Douce and 
Eagleton. Phill. R. ii. p. 335.^ 

A sum of money being left to the executors, 
in trust to invest and pay the interest to A. 



for life, and, after A.'s death, to divide the 
principal among his issue, on their respec- 
tively attaining the age of twenty-one, with 
benefit of survivorship until that age — A., 
being dead, his only three children majors, 
and the shares of two of them paid over, 
the Court will proceed in a suit of sub- 
traction of legacy against the executor, to 
enforce payment of the third's share — ^hold- 
ing that the character of trustee is at an end, 
and that of* executor alone subsisting. — 
(Grignion v. Grignion. Hagg. R. i. p. 535.) 
An allegation, on thepart of the executors, 
responsive to a libel, in a suit of subtraction 
of legacy, and pleading]circumstances, dehors 
the will, is admissible to explain a latent 
ambiguity as to the object of the bequest ; 
but the Court rejected the testator's declara- 
tions to the drawer of the will, as inconclu- 
sive, and expressed a strong disinclination 
to their admission, in such a suit, under any 
circumstances.— (Capelo. Robartsand Neeld. 
Hagg. R. iii. p. 156.) 

IX. — Pleadings. 

1. Legacy in gross — how pleaded. 

Where a legacy is in gross, it is not neces- 
sary to plead the fund out of which it is to 
be paid.— (Herbert v. Wright, Lee's R. ii. 
p. 311.) 

2. Particulars of Libel, 

In a libel for a legacy, the averment of 
the legacy should be in the exact words of 
the will. — (Butter v. Robson and Holland. 
Phill. R. iii. p. 368.) 

For precedent of libel for. — (See Capel v. 
Robarts and Neeld. Hagg. R. iii. p. 161, in 
Note.) 

X« — Miscellaneous points. 

1 . Legatee* srenoundng Administration, cum 
testamento annexe — no bar to Disputing 
Will. 

A legatee having renounced administra- 
tion, cum testamento annexo, is not bound 
thereby from contesting the validity of a 
will. — Gascoyne v» Chandler. Lee's R. ii. 
p. 241.) 

2. Vigilance of Court, 

As to Legatee, ir/to is the writer of his 
own Legacy. 
Where a legatee is the writer of his own 
legacy, more than ordinary proof of the au- 
thenticity of the will is called for. — (Paske 
V. Ollat. Phill. R. ii. p. 323.) 

3. Dectarations. 

Where not sufficiently full. 

In a cause of legacy, a declaration given 
in instead of an inventory, pronounced not 
sufficiently full. — (Winchlow, Administra- 
trix of Smith V, Smith. Lee's R. i. p. 651.) 

4. How Court will regard Legatee writing 
his own Legacy, 

In such case more than ordinary proof wiH 
be required.— (Paske v. Ollat. Phill. R, 
ii. p. 323.) 

s 
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LETTERS, 
(See title Pleading.) 



LIBEL. 



Admission of. 

Effect of. 
When a Court admits a libel it is in order 



to proceed to proof. — (Ckmsist. Lend. Adams 
1^. Adams, in Lee's R. i. p. 620.) 



LITURGY. 



History of 

The first Litnrgy was established in the 
time of Edward VI., in 1548. This was fol- 
lowed, after a lapse of four years, by a second, 
which was published in the reign of the same 
king, in 1552; and the third, which is in 
use at present, agreeing in substance with 
the former, as ordained and promulged, 
1 Eliz., in 1559.— (By Sir William Scott, in 
Hutchins v. Denziloe and Loyeland. Hagg. 
C. R. i. p. 177.) 

Anciently, and before the Reformation, 
various Liturgies were used in this country ; 
and it should seem as if each bishop might, in 
his own particular diocese, direct the form in 
which the public service was to be perform- 
ed ; but after the Reformation, in the reigns 
of Edward y I. and Queen Elizabeth, acts of 
uniformity passed, and those acts of uni- 
formity established a particular Liturgy to 
be used throughout the kingdom. King 
James I. made some alteration in the Li- 



turgy ; particularly in the matter of Baptism. 
Immediately upon the Restoration, tiie Book 
of Common Prayer was revised. An at- 
tempt was then made to render it satisfac- 
tory, both to the church itself, and to those 
who dissented from the church, particularly 
to the Presbyteiians ; and for that purpose 
conferences were held at the Savoy ; but the 
other party requiring an entire new Liturgy, 
on an entire new plan, the conference broke 
up without success. The Liturgy was then 
revised by the two Houses of Convocation ; 
it was approved by the king; it was pre- 
sented to Parliament ; and an act passed, 
confirming it, in the Idth and 14tii Charles 
II., being the last act which has passed upon 
the subject ; and so it stands confirmed to 
this day, except so far as atay alteration may 
have been produced by the Toleration Act, 
or by any subsequent statutes. — (By Sir John 
Nicholl, in Kemp o. Wickes. PMIL R. iii. 
p. 268-9.) 
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I. — How CONSIDERED. 

Lucid intervals are much easier to be 
proved, as they are much more likely to 
occur, in cases of delirium, than in those of 
(proper) insanity. And proof of much less 
capacity is sufficient to sustain a testa- 
mentary paper of an "officious" character 
procured through unsuspected agency, than 
IS necessary to sustain a testamentary paper 
of an opposite description in those particu- 
lars, one or both. The rule, that where ca- 
pacity is at all doubtful, there must be 
direct proof of instructions, only applies 
tvitk any degree of stringency where the in- 



strument is " inofficious/' and obtained 
through parties whom it .purports, mate- 
rially, to benefit.'<—(Brogden V.Brown. Add. 
R. ii. p. 441.) 

Semblcf that a lucid interval then exists 
when the mind is apparently rational on ail 
subjects, and no svmptoms of delusion can 
be called forth. — (Wheeler and Batsford «• 
Alderson. Hagg. R. iii. p. 599.) 

II. — Examples of. 

Where established. 

(See White v. Driver. Phill. R. i. p. 84. 
— Cartwright v. Cartwright. Phill. R, L 
p. 90.) 
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I. — ^The contract. 

1. Nature of. 

The matrimonial law is part of the jus 
gentium, and the principles and rules of law 
as laid down in our books are *' Quod justse 
nuptias solum dicuntur, quae rit6 et secun- 
dum praecepta legum contrahuntur. Quod 
non dicuntur conjunct!, qui contra leges 
conjuncti sunt." Lindwooa says, *' Verum 
est quod ubi lex yel statutum resistit obliga- 
tioni, hinc nee initur civilis nee naturalis 
obligatio. Ratio est cjuia obligatio naturalis 
dicoetur de jure gentium. Sed de jure gen- 
tium debemus obedire majoribus ; ille ergo, 
qui contrahit contra praecepta legum, facit 
contra jus gentium, unde merito non obli- 
gantur etiam naturaliter.'^ So that it is 
certain that by the law of all countries, a 
contract against law has no moral or na- 
tural obligation. — (Scrimshire o.Scrimshire. 
Hagg. C. R. ii. p. 421.) 

Parties may go out of England and marry 
by necessity or choice ; in either way a 
foreign marriage is not void upon that ac- 
count by the law of England. — (Harford v. 
Morris. Hagg. C. R. ii. p. 428.) 

The law of the state to which the parties 
are subject must determine the marriage, 
unless it can be shewn that the law of the 
other country is that by which the Validity is 
to be tried. — (Harford v. Morris. Hagg. 
C. R. ii. p. 430.) 

The question is, whether it be good by the 
law of the country in which it was celebrated. 
— (Middleton v, Janyerin. Hagg. C. R. ii. 
p. 448.) 

The opinions which haye divided the 
world, or writers at least, on this subject are 
generally two. It it held by some persons 
that marriage is a contract merely civil ; 
by others that it is a sacred, religious, and 
spiritual contract, and only so to be con- 
sidered. The jurisdiction of the Ecclesias- 
tical Court was founded on ideas of this last 
described nature; but, in a more correct 
view of the subject, neither of these views is 
perfectly accurate. According to juster 
notions of the nature of the marriage con- 
tract, it is not merely either a civil or re- 
ligious contract; and at the present time it 
is not to be considered as originally and 
simply one or the other. 

It is a contract according to the law of 
nature antecedent to civil institutions, and 
which may take place to all intents and pur- 
poses wherever two persons of different sexes 
engage, by mutual contracts, to live together. 
Our first parents lived not in political so- 
ciety, but as individuals, without the regula- 
tions of any institutions of that kind. It is 
hardly necessary to enter something of a 
protest against the opinion, if such opinion 
exists, that mere commerce between the 
sexes is itself marriage. 

A marriage is not every casual commerce, 
nor would it be so even in the law of nature. 
A mere casual commerce, without the in- 



tention of cohabitation, and bringing up 
of children, would not constitute marriage 
under any supposition. But when two per- 
sons agree to have that commerce for the 
procreation and bringing up of children, 
and for such lasting cohabitation, that in a 
state of nature would be a marriage, and, in 
the absence of all civil and religious insti- 
tutes, might safely be presumed to be, as it 
is popularly called, a marriage in the sight 
of God. 

It has been made a question how long the 
cohabitation must continue by the law of 
nature — whether to the end of life ? With- 
out pursuing that discussion, it is enough 
to say that it cannot be a mere casual and 
temporary commerce, but must be a contract 
at least extending to such purposes of a 
more permanent nature in the intention of 
the parties. The contract thus formed in 
the state of nature is adopted as a contract 
of the greatest importance in civil institu- 
tions, and it is charged with a vast variety 
of obligations merely civil. Rights of pro- 
perty are attached to it on very different 
principles in different countries. In some 
there is a communio bonotmm — in some each 
retain their separate property. By our law 
it is vested in the husband. 

Marriage may be good, independent of any 
considerations of property, and the vinculum 
fidei may well subsist without them. 

In some countries it is also clothed with 
religious rights even in rude societies, as 
well as in those which are more distin- 
guished for their civil and religious institu- 
tions. Yet, in many of those societies, they 
may be irregular, informal, and discounte- 
nanced on that account, yet not invalid. The 
rule prevailed at all times as the rule of the 
Canon Law, which existed in this country, 
and in Scotland, until other civil regulations 
interfered in this country ; and it is the rule, 
which prevails in many countries of the 
world at this day, that a mutual engagement 
or betrotkment is a good marriage without 
consummation, and binds the parties ac- 
cordingly, as the tenns of other contracts 
would do respecting the engs^ements they 
purport to describe. If they agree, and 
pledge their troth, to resign «ach other the 
use of their persons, for the purpose of rais- 
ing a common offspring by the law of nature, 
that is complete. It is not necessary that 
actual use and possession should have in- 
tervened to complete the vinculum Jidei, 

The vinculum follows on the contract with- 
out consummation, if expressed in present 
terms ; and the Canon Law itself, with all its 
attachment to ecclesiastical forms, adopts 
this view of the subject, as is well described 
by Swinburne, in his book on Espousals, 
where he says, ^'That it is a present and 
perfect consent, the which alone maketh 
matrimony," withoat either public solemni- 
zation, or carnal copulation ; for neither is 
the one nor the other the essence of matri- 
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monyy bat consent only. (Lindo v. Belisario. 
Hagg. G. R. i. p. 290, &c.) ^ A mere contract 
'' per verba de prmsenti/ in the Christian 
charchy was a perfect contract of marriage, 
though the pablic celebration was afterwards 
reqaired by the mles and ordinances of the 
Canon Law. — (Lindo v. Belisario. Hagg. 
C. R. i. p. 24SL) Systems of law receive dif- 
ferent modifications by the particular laws 
of different communities. These are prin- 
ciples of marriage law generally prevailing 
in Europe; but the Canon Law subsists un- 
der very different modifications in different 
countries, according as the different institu- 
tions of the countries, in which it is received, 
operate upon it. — (Lindo v. Belisario. Hagg. 
G. R. i. p. 260.) 

Accortling to the general policy of the law, 
in matters merely moral, a person is said to 
be restrained from marriage with illegitimate 
relations, as much as with legitimate ones ; 
because the rules of prohibition of marriage 
arise out of natural relations ; and though 
these rules (as received by our law) are, 
perhaps, carried further than might seem 
necessary, on mere moral and natural 
grounds, so Car as they can be exactly as- 
certained by mere reason, yet, as they are 
taken from the law of God, and have one 
common origin therein, they are all con- 
sidered as of the same moral nature and ob- 
ligation. It is, however, to be observed, that 
even this matter does not appear to have 
received a final decision, because in the case 
of Haynes v. Jeffet, Lord Raymond, i. p. 68, 
the cause was adjourned, and therefore no de- 
cision was given upon the (question ; although, 
undoubtedly, the Ecclesiastical Court, the 
proper forum on such questions of that 
nature, conceived that that marriage came 
within thereachof the prohibition. — (Homer 
V. Liddiard. Hagg. C. R. i. p. 352.) x 

Marriage, in its origin, is a contract of 
natural law, it may exist between two indi- 
viduals of different sexes, although no third 
person existed in the world. It is the parent, 
not the child, of civil society. In civil soci- 
ety it becomes a civil contract, regulated 
and prescribed by law, and endowed with 
civil consequences. In most civilized coun- 
tries, acting under a sense of the force of 
sacred obligations, it has bad the sanctions 
of religion superadded. It then becomes a 
religious as well as a natural and civil con- 
tract ; for it is a great mistake to suppose, 
that because it is the one, therefore it may 
not likewise be the other. Heaven itself is 
made a party to the contract, and the con- 
sent of the individuals pledged to each 
other, is ratified and consecrated by a vow 
to God. It was natural enough that such a 
contract should, under the religious system 
which prevailed in Europe, fall^under eccle- 
siastical notice and cognizance, with re- 
spect both to its theological and its legal 
constitution ; though it is not unworthy of 
remark^ that amidst the manifold ritual pro- 



visions made by the divine lawgiver of the 
Jews, for various offices and transactions of 
life, tiiere is no ceremony prescribed for the 
celebration of marriage. — (Dalrymple vi 
Dalrymple. Ha^g. C. R. ii. p. 63.) 

In the Christian church marriage was 
elevated in a later age to the dignity of a 
sacrament, in consequence of its divine in- 
stitution, and of some expressions of high 
and mysterious import respecting it con- 
tained in Uie sacred writings. The Law of 
the Church, the Canon Law, (a system, which, 
in spite of its absurd pretensions to a 
higher origin, is in many of its provisions 
deeply enough founded in the wisdom of 
man,) although, in conformity to the pre- 
vailing theological opinion, it reverenced 
marriage as a sacrament, still so far as re- 
spected its natural and civil origin, as to 
consider that where the natural and civil 
contract was formed, it had the full essence 
of matrimony, without the intervention of 
the priest. It had even in that state the 
character of a sacrament; for it is a misap- 
prehension to suppose, that this interven- 
tion was required as matter of necessity, 
even for that purpose, before the Council of 
Trent. 

It appears from the histories of that Coun- 
cil, as well as from many other authorities, 
that this was the state of the earlier law, 
till that Council passed its decree for the 
reformation of marriage. The consent of 
two persons expressed in words of present 
mutual acceptance, constituted an actual 
and legal marriage, technically known by 
the name of tpontalia per verba de prasenti. 
—(Dalrymple v, Dalrymple. Hagg. C. R. ii. 
p. 64.) 

2. Legal Presumptions, in respect of the 
different kinds of Marriage, 

Different rules prevailed relative to the 
receptive effects in point of legal conse- 
qaence to the three cases of regular mar- 
riages — of irregular marriages — and of mere 
promises and engagements. — (Dalrymple v. 
Dalrymple. Hagg. C. R. ii. p. 65.) 

In the regular marriage, every thing was 
presumed to be complete, and consummated 
both in substance and ceremony. In the 
irregular marriage, i. e. sponsalia per verba 
de prasenti, every thing was presumed to be 
complete and consummated in substance, 
but not in ceremony ; and the ceremony was 
enjoined to be undergone as a matter of 
order. In the promise, or sponsalia defuturo, 
nothing was presumed to be complete or 
consummate either in substance or in cere- 
mony — ^mutual consent would release the 
parties from their engagements, and one 
party, without the consent of the other, 
might contract a valid marriage, regularly 
or irregularly, with an other person ; but if 
the parties^ who had exchanged the promise, 
had carnal intercourse with each other, the 
effect of that carnal intercourse was to 
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interpose a presamption of present consent 
at the ttme of the interoourse, toconyert the 
engagement into an irregalar marriage, and 
to produee all the oonse^aences attributable 
to that species of matrimonial connection. 
The reason of these rales is manifest enongh. 
In proceedings under the Canon Law, though 
it is usual to plead consummation, it is not 
necessary to prove it, because it is always 
to be presumed in parties not shewn to be 
disabled by original infirmity of body. In 
case of marriage, per vtrhm de prm$entu tiie 
parties there also deliberately aceepted the 
relation of husband and wife, and consum* 
mation was presumed naturally following 
the acceptance of that relation, unless con- 
troverted in like manner. But a promise, 
per verba defutwro, looked to a future time ; 
the marriagpe which it contemplated might 
never take place, perhaps. It was defeasible 
in various ways ; and, therefore, consumma- 
tion was not be be presumed — ^it must either 
have been proved or admitted. Till that 
was done, the relation of husband and wife 
was not contracted — ^it must be a promise 
cum copulA, that implied a present accept- 
ance, and created a valid contract founded 
upon it.— (Dalrymple v, Dalrymple. Hagg. 
C. R. ii. p. 66.) 

Such was the state of the Canon Law, the 
known basis of the matrimonial law of Europe. 

At the Reformation this country disclaim- 
ed, amongst other opinions of the Romish 
church, the doctrine of a sacrament in mar- 
riage, though still retaining the idea of its 
being of divine institution in its general 
6rigin, and, on that account, as well as of 
the religious forms that were prescribed 
for its regular celebration, an holy estate, 
holy matrimony yhvLiit likewise retained those 
rules of the Canon Law, which had their 
foundation not in the sacrament, or in any 
religious view of the subject, but in the na- 
tural and civil, contract of marriage. The 
Ecclesiastical Courts, therefore, which had 
the cognizance of matrimonial causes, en- 
forced these rales, and, amongst others, that 
which held an irregular marriage, consti- 
tuted per verba de pr^Bsenti^ not followed by any 
eoneummtUion ehiwny valid to the fall extent 
of avoiding a subsequent regular marriage 
contracted with an other person. — (Dalrym- 
ple V. Dalrymple. Hagg. C. R. ii. p. 67.) 

These things continued upon this footing, 
until the Marriage Act, 26 Geo. II., c. 33, 
described by Mr. Justice Blackstone, <' an 
innovation upon our laws and constitution,'' 
swept away the whole subject of irregular 
marriages, together with all the learning be- 
longing to it, by establishing the necessity 
of resorting to a public and regular form, 
without which the relation of husband and 
wife could not be contracted. — (Dalrymple 
V, Dalrymple. Hagg. C. R. ii. p. 70.) 

3. Forms of Contracting, 

In some countries only one form of con- 



tracting marriage is acknowledged, as in our 
own, with the exception of particular in- 
dulgenees to persons of certain religious 
persuMions; saving tiiese exceptions, all 
marriages not celebrated according to the 
prescribed form, are mere nuHities ; there is, 
and can be, no such thing in this country as 
an irregular m^mriage. In some countries 
all modes of exchanging consent being 
equally legal, all marriages are, on that ac- 
count, equally regular. In other countries 
a form is recommended and sanctioned, bat 
with a toleration and acknowledgment of 
other more private modes of effecting the 
same purpose, though under some discoun- 
tenance of the law on account of the non- 
conformity to the order that is established. 
^Dalrymple v. Dalrymple. Hagg. C. R. 
ii. p. 61.) 

4^ Consensual. 

Marriage being a contract, is, of course, 
consensual, for it is of the essence of all 
contracts, to be constituted by consent of 
parties. Consensus non eoncuhiiue faeit met* 
trimoniumy the maxim of the Roman civil 
law is, in trath, the maxim of all law upon 
the subject, for the eoneuJkOus may lake 
place for the mere gratification of pvesent 
appetite, without a view to anything further, 
but a marriage must be something mare ; 
it must be an agreement indeed of the parties 
capable of the concvhitus; for, though the 
eomeubihu itself will not constitute marriage, 
yet it is so far one of the essential duties^ for 
which the parties stipulate, that the incapa- 
city of either party to satisfy th^ duty, nul- 
lifies the contract. — (Dalrymple «. Daliyifr- 
ple. Hagg. C. R. ii. p. 62.) 

When a fact of' marriage has been 
regularly established, the presumption is in 
its favour ; but then it must be solemnised 
between parties competent to contract, capa- 
ble of entering into that most solemn en- 
gagement, the very essence of which is con* 
sent—- (Portsmouth v. Portsmouth. Hagg. 
R. 1. p. 369.) 

6. Its Force, 

It is an indispensable rale of law, as exer- 
cised in all civilized countries, that a man 
who contracts in a country, engages for a 
a comipetent knowledge of the law of con- 
tracts in that country. If he rashly presumes 
to contract without such knowledge, he mast 
take the inconveniences resulting from such 
ignorance upon himself, and not attempt to 
throw them upon the other party, who bad 
engaged under a proper knowledge and 
sense of the obligation which the law would 
impose upon him, by virtue of that engage- 
ment — (Dalrymple v. Dalrymple. Hagg. 
C. R. ii. p. 60.) 

II. — Lex loci contractus. 
1 . Its Fwce. 

Every marriage is to be universally recog- 
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rnaed, which ia valid according to the law of 
the ooontry in which it was had, whatever 
the law might be. — (Herbert v. Herbert. 
Hagg. C. R. ii. p. 271.) 

By the law of EngUmd marriages are to 
be deemed good or bad according to the 
laws of the place where they are made — for, 
in matrimonial canses, all laws take notice 
of the law of other countries. — (Scrimshire 
o. Scrimshire. Hagg. C. R. ii. p. 402-7-13.) 

From the doctrine laid down in our books 
— the practice of nations, and the mischief 
and oonfasion that would arise to the sub- 
jects of every country from a contrary doc- 
trine — it may be inferred, that it is the consent 
of all nations, that it is ih^jus gentium^ that 
the solemnities of the different nations with 
respect to marriages should be observed, and 
that contracts of this kind are to be deter- 
mined by the laws of the country where 
they are made. If that principle is not to 
govern such cases, what is to be the rule, 
where one party is domiciled and the other 
not? The jus gentium is the law of every 
country, and is obligatory on the subjects 
of every country. Every country takes 
notice of it, and iJiis country, observing that 
law in determining upon this case, cannot be 
said to determine English rights by the laws 
of France, but by the law of England, of 
which the jus gentium is a part. — (Scrimshire 
9. Scrimshire. Hagg. C. R. ii. p. 416.) 

All nations allow marriage contracts ; they 
are juris gentium^ and the subjects of all 
nations are equally concerned in them ; and 
from the infinite mischief and confusion 
that must necessarily arise to the subjects 
of all nations with respect to legitimacy, 
successions, and other rights, if the respec- 
tive laws of different countries were only 
observed as to marriages contracted by the 
sub) ects of those countries abroad, all nations 
have cansented, or must be presumed to 
consent, for the common benefit and ad- 
vantage, that such marriages should be good, 
or not, according to the laws of the country 
where they are made. It is of equal conse- 
quence to all, that one rule in these cases 
should be observed by all countries — that is, 
the law where the contract is made. By 
observing this law, no inconvenience can 
arise ; but infinite mischief, if it is nA 
(Ibid. p. 417.^ The true principle is, tiiat 
if the marrnage is had abroad, and is not 
good there, as being contrary to the laws of 
the country, in which it is had, it is not to 
be held good by the laws of this counliy. — 
(Middleton v, Janverin. Hagg. C. R. ii. 
p. 440.) 

2. Whete inadmissible. 

It is true, indeed, that English decisions 
have established this rule, that a foreign 
marriage, valid according to the law of the 
place where celebrated, is good every where 
else ; but they have not i canverso established 
that marriages of British subjects, not good 



according to the general law of the place 
where celebrated, are oniversally,and, under 
all possible circumstances, to be regarded 
as invalid in En^Umd, It is, therefore, oer- 
tainly to be advised, that Uie safest course 
is always to foe married according to the 
law of the country, for then no question can 
be stirred ; but if this cannot be done, on 
account of legal or religious difiiculties, the 
law of this country does not say, that its 
subjects shall not marry abroad. And even 
in tiliese cases, where no difficulties of that 
insuperable magnitude exist, yet, if a con- 
trary practice has been sanctioned by long 
acquiescence and acceptance of the one 
country, that has silently permitted such 
marriages, and of the other, that has silently 
accepted tiiem, the Courts of this country, 
I presume, would not incline to shake their 
validity, upon these large and general theo- 
ries, encountered, as they are, by numerous 
exceptions in the practice of nations. — (By 
Sir Wm. Scott, in Ruding v. Smith. Hagg. 
C. R ii. p. 390-1.) 

Where the husband was an officer of the 
army of occupation in France, under the 
Duke of Wellington, and the marriage there 
was celebrated by the chaplain of the British 
forces, and not in conformity to the Ux loci^ 
the libel of the wife in a suit for nullity of 
marria|^e, by reason of undue celebration, 
according to the lex hci, was admitted to 
proof; but the question, whether the mar- 
riage was a good one, was reserved ; although 
it was intimated that the Court inclined to 
support that it was.^Bum v. Farrar. Hagg. 
0. R. ii. p. 369.) 

In a suit for nullity of marriage, alleged 
on the- lex laei of Holland as not conform- 
able thereto, with reference to a marriage 
celebrated between British subjects at the 
Cape, by the chaplain of the British forces, 
then occupying that settlement under capi- 
tulation, the marriage was held good. — 
Ruding V. Smith. Hagg. C. R. ii. p. 371.) 

What is the law of marriages in all foreign 
establishments, settled in countries profess- 
ing a religion essentially different ? In the 
English factories at Lisbon, Leghorn, Oporto, 
Cadiz, and in the factories in the East, 
Smyrna, Aleppo, smd others? in all of which 
(some of these establishments existing by 
authority under treaties, and others under 
indulgence and toleration,) marriages are 
regulated by the law of the original country, 
to which they are still considered to belong. 
An Englishman resident at St. Petersburgfa, 
does not look to the Ritual of the Greek 
Church, but to the Rubric of the Church of 
England, when he contracts a marriage with 
an English woman. No body can suppose, 
that whilst the Mogul empire existed, an 
Engliahman was bound to consult the Koran 
for the celebration of his marriage. Even 
where no foreign connection can be ascribed, 
a respect is shewn to the opinions and prac- 
tice of a distinct people. The validity of a 



144 



MARRIAGE. 



Greek marriage, in the extensive dominions 
of Turkey y is left to depend, I presume, on 
their own Canons, without any reference to 
the Mahometan ceremonies. There is a jut 
gentium on tiiese matters, a comity which 
treats with tenderness, or at least with tole- 
ratiofT, the opinions and usages of a distinct 
people, in this transaction of marriage. It 
may be difficult to say, a priori^ how far the 
general law should circumscribe its own 
authority in this matter ; but practice has 
established the principle in seyeral in- 
stances ; and where the practice is admitted, 
it is entitled to acceptance and respect. It 
has sanctioned the marriages of foreign sub- 
jects, in the houses of the ambassadors of 
the foreign countries to which they belong. 
I am not aware of any judicial recognition 
upon the point ; but the reputation which 
the yalidity of such marriages has acquired, 
makes such a recognition by no means im- 
probable, if such a question was brought to 
judgment. In the case which has now 
occurred — the case of a conquering force 
stationed in a conquered country, or colony, 
for the purpose of enforcing the reluctant 
obedience of the nations, and composing, 
for the present, a distinct and immisceabfe 
body— can it be maintained that the success 
of their arms, and the serrice of vigilant 
controul in which they are employed, lays 
them at the feet of the civil jurisdiction of 
the country, without any exception what- 
ever? In a former case, Bum v. Farrer, 
(cited at p. 143,) the Court intimated its 
opinion, that the law of France would not 
apply to an officer of the English army of 
occupation, marrying an English lady, on 
the ground that at the time, and under the 
circumstances, the parties were not French 
subjects, under the dominion oi French law ; 
and' surely the condition of a garrison of a 
subdued country is not more capable of 
impressing the domestic character, and all 
the obligations it carries with it, than the 
situation of the army of accupation at that 
time in France. 

Much of the order of a society so peculiarly 
placed, depends upon a discreet application 
of general principles to particular institu- 
tions ; this can hardly be specified before- 
hand. But that the whole mass of law, 
formed for an other state of things, and for 
a status personarum widely different, is to be 
immediately forced down upon these foreign 
guardians, in their own separate transac- 
tions, and without any reserve or limitation, 
is a proposition much too inconvenient in 
is consequences, to be perfectly just in its 
principle. — (By Sir William Scott, in Rud- 
ing V. Smith. Hagg. C. R. ii. p. 385,6,7,8.) 

The lex loci eautraci4u as to a marriage 
will not prevail, when either of the con- 
tracting parties is under a legal incapacity 
by the law of the domicil ; and, therefore, 
a second marriage had in Scotland, on a 
Scotch divorce (a vinculo) from an English 



inarriage between parties domiciled in Eng* 
land at the time of such marriages and 
divorce, is null. Qu4sre, whether such di- 
vorce would be invalid, if the parties were 
then bonA fide domiciled in Scotland ; still 
more, if the first marriage took place during 
a mere casual visit to England, both parties 
being at all times domiciled in Scotland. — 
(Conway v. Beazley. Hagg. R. iii. p. 639.) 

III. — Consents necessary, et contra. 

1. General Observations. 

Taking it to be sufficiently settled, that 
moral restraints do attach upon natural con- 
sanguinity, yet certainly it is not to be 
asserted, that the absolute necessity of pa- 
rental consent to the validity of the marriage 
contract, is considered in law as of more 
than positive and civil institution. Nothing 
belongs to the validity of the contract natu- 
rally, (as far as it has usually been considered 
and treated by most human laws) but the 
consent of the parties themselves, if they 
are of age capable of executing the duties 
of that contract. I desire to be understood 
as advancing nothing upon the question, 
whether human laws have considered this 
matter rightly ; I only assert the fact, that 
they have so considered it. For nothing can 
foe more clear than that, by the universal 
matrimonial law of Europe before the Re- 
formation, the consent of parents was not 
required de necessitate to the validity of the 
contract. Upon this footing the matter 
continues in every country in Europe, hold- 
ing communion with the church of Rome, 
except where regulations merely civil have, 
in later times, introduced a novel and pecu- 
liar law upon the subject. Upon this foot- 
ing the matter remained in many Protestant 
states after the Reformation ; it so re- 
mained amongst ourselves till the time of 
the Marriage Act; and nothing can more 
clearly shew than that very Act, how much 
human law is in the habit of considering the 
interposition of the parent's consent as of 
civil institution only. The power is given 
to one parent exclusively ; upon his death. 
It does not survive to the other parent ; but 
it is given preferably to a stranger, whom 
the deceased parent has thought fit to nomi- 
iftte, and it devolves to the surviving parent 
only in defect of such nomination. If it 
does so devolve to her, it continues only 
with her during widowhood ; for her second 
marriage, though it does not at all affect 
her natural character of parent^ puts an 
entire end to her legal right of consent to 
the marriage of her child, and transfers it 
to the public magistrate. Nothing can more 
satisfactorily prove how much the matter has 
been treated and moulded as under the entire 
dominion of mere civil jurisprudence. — (By 
Sir Wm. Scott, in Homer v. Liddiard. Hagg. 
C. R. i.p.352, &c.) 

The marriage act, 26 Geo. II., c. 33., was 
made as a restriction upon marriage. As 
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soch, it has always been held right that it 
should be strictly constraed. — (Hodgkinson 
t;. Walker. Hagg. C. R. i. p. 262.) 

This act, so far as the consent of parents 
or guardians is absolately required, has in- 
troduced a new rule. The consent of parents 
was not de necessitate required to the mar- 
riage contract, in its own nature, as under- 
stood by the laws of this country, or by its 
religion, which mixed itself much in the 
consideration of this subject. It was, indeed, 
a consent highly desirable to be procured 
from motives of piety and filial reverence, 
and from motives of prudence, and of family 
convenience and propriety ; but the obtain- 
ing it was a duty though of high, yet of im- 
perfect obligation only. The want of such 
consent was, as ecclesiastical lawyers ex- 
pressed it, an impedimentum impeditivum, an 
impediment, which threw an obstruction in 
the way of the celebration of the marriage ; 
but not an impedimentum dirimens — an impe- 
diment, which at all affected the validity of 
the marriage, if it was once solemnized. 
As to the consent of guardians, it does not 
appear to have been much thought of, ex- 
cept in certain feudal relations, where the 
power of the guardians was carried to a very 
extraTagant length, and for purposes point- 
ing almost entirely to the interests of the 
guardians themselves. 

The Marriage Act extends its regulations 
to the marriages by licence of all persons 
whatever, with the exception of a few cases, 
amongst which the case of bastards is not 
included, at least not nominative. They are, 
therefore, necessarily included under the 
regulations of the Act, unless they are out 
of the reason and policy upon which it is 
founded. But they are clearly within the 
reason and policy of that Act; illegitimate 
minors may have property, which requires 
to be defended ; in all cases they have their 
persons and their personal happiness in life ; 
and it is fit that their personal happiness 
should foe protected by experience and pru- 
dence greater than their own. — (Homer v. 
Liddiard. Hagg. C. R. i. p. 347, &c.) 

It is provided that nothing in this Act 
shall extend to marriages in Scotland, nor to 
any marriages solemnized beyond sea. Now 
marriages in Scotland, and beyond sea, by 
the law of England, remain in the same state 
as if the Statute had not passed. — (Har- 
ford V, Morris. Hagg. C. R. ii. p. 429.) 

2. Of Parents. 

The view of this Act was to restrain the 
abuse that was so scandalous in this country 
from clandestine marriages, and to get 
proof of marriages, which otherwise might 
become uncertain ; as it is, wherever you 
cannot get evidence of the fact of the mar- 
riage being rightly performed, and legiti- 
macy becomes uncertain, the principal 
view of that law was to affect such mar- 
riages. The law does indeed, in one respect, 



put restraint, which was not known to the 
common law, upon the marriages of minors 
without the consent of parents ; bat it does 
not make all the marriages of minors, even 
in England, void. Marriages by licence only 
are void for want of consent of parents and 
guardians. — (Harford v. Morris. Hagg. C. 
R. ii. p. 428.) 

3. Of Guardians, 

As to the necessity of consent by any 
g^iardian, it is sufiicient to observe that the 
office itself is a mere creature of civil insti- 
tution — (Homer v. Liddiard. Hagg. C. R. 
i. p. 354.) 

By the common law, a father had no right 
to appoint guardians by will That power 
was given by Stat. 12 Car. II., c. 24, s. 8. 
This Statute enables a father to do what he 
could not do before ; consequently he must 
do it according to the requisites of the Sta- 
tute, which are by deed or wills attested by 
two witnesses. — (Reddell v. Liddiard. Phill. 
R. iii. p. 256.) 

4. As to Illegitimate Minors, 

Consent of parents under Stat. 26 Geo. II., 
^. 33, is not applicable to the marriage of 
illegitimate minors. — (Horner v, Liddiard. 
Hagg. C. R. i. p. 337.— Fielder v. Fielder. 
Hagg. C. R. ii. p. 194.) — In their case, during 
the lives of the parents, the constant course 
has been for guardians to be appointed by 
the Court of Chancery, whose consent has 
been supposed to render their marriages 
valid.— (Horner v, Liddiard. Hagg. C. R. 
i. p. 350.— Droney v. Archer. Phill. R. ii. 
p. 328.) 

Attending to the universal policy and mo- 
rality of the laws, to their language, and to 
that which is especially used in this Act, I 
cannot but be of opinion, that it was the in- 
tention of the legislature dare jura maritis 
only, to give a power to lawful parents only ; 
and that natural parents, though parents 
de facto, are not the parents intended by the 
Act. — (By Sir William Scott, in Horner v, 
Liddiard. Hagg. C. R. i. p. 357.) 

5. Express or Implied* 

In construing this Act, it has not been held 
that an express and direct consent is neces- 
sary to the very fact of the marriage at a par- 
ticular time and place. General consent to 
the marriage is sufficient. How must that 
consent be given — must it be expressly in 
words, or is it sufficient to be given impliedly 
by conduct— or, lastly, where it is strongly 
given by implied conduct, whether it must 
not be presumed to have been also expressly 
g^ven by words, unless that presumption be 
most decidedly and clearly negatived ? All 
that the Act says is that the marriage will not 
be valid without the consent first had and ob- 
tained; but the sort of consent necessary, 
whether^ express or implied, whether by 
direct words, or whether by implied .con- 
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tract, is left perfectly open so far at the 
terms of the Act go, and the Covrts haye 
gone almost the leng^ of requiring proof ei 
dissent, when the person, whose consent was 
necessaiy, had any knowledge of the oonrt* 
ship. — (Smith v. Hnson. Phill. R. i. p. 
296, &o.) 

Where a courtship has been known, and 
not prohibited, and a fortioriy where it has 
been countenanced, and encouraged, the 
law must and ought to presume, that the 
party was consentient, and had giTen that 
sort of consent which the law requires. If 
more direct consent to the fact was required, 
and no evidence could be obtained of the 
negative from the person, whose consent 
was necessary, he being dead, the Court 
would be justified in presuming that such a 
consent had been obtained as the law re- 
quired, notwithstanding that the matter had 
been kept secret. I do not mean to lay 
down that implied or even express consent* 
to a matrimonial connection, may not be re- 
tracted, or may not be limited ; but if court- 
. ship allowed, and encouraged without 
retraction, and without limitation or re- 
striction, implies a consent to the matrimo- 
nial connection, in such circumstances it 
will not be a marriage without consent first 
had and obtained ; and this is the point 
which must be kept steadily in sight, as 
necessary to be proved,— (Smith v. Huson. 
Phill. R. i. p. 299, &c.) 

6. How retrmeted. 

It is undoubtedly true, that consent may 
be retracted ; since the parental authority 
continues up to the time, of marriage. This 
principle however must be taken with 
reasonable limitations ; for it cannot be 
maintained, that this power can be arbi'* 
tetuily resumed at any moment, — ^when con- 
sent has been actually given, it will be 
necessary that dissent afterwards should be 
distinctly expressed, and that it should be 
proved so to have been in the clearest man- 
ner ; for it would be a most alarming 
circumstance, if, from mere brooding dis- • 
satisfaction of mind, not expressed, the 
Talidity of a marriage, to which consent had 
once been given, could be attacked. — (Hodg- 
kinson v. Wiikie. Hagg. C. R. i. p. 265.) 

7. Reqtiintesof, 

The consent need not be in writing. — 
(Hodgkinson v. Wilkie. Hagg. C, R. i, 
p. 267.)— Nor is pearsonal knowledge of the 
party necessary to it.-— (Gresswell v. Cosine. 
Phill. R. ii. p. 293.)— If a marriage be in- 
valid for want of consent, at the time it was 
solemnized, no consent jpven afterwards 
eould corroborate il. There must be a pre* 
cedent or a contemporary consent.-— (Sulli- 
van V. Sullivan. Hagg.. C« R. ii, p^ 241.) 

8. Where presumed. 

The Court presumes consent, unless dis- 



sent is p«ov«d.— (Balfonr v. Cavpenler. 
Phill. R. i. p. 221.) 

9. Want of-^kow yrwe^.^ 

To obviate the consequences which must 
be most unfavourable to the issue of the 
marriage, in case of a sentence of nullity, 
the Court has, in its construction of the 
Statute, held, not without some controver- 
sies, arising in other quarters, that it is 
necessary to prove the negative of consent 
in the strongest terms. — (Days v. Jarvis« 
Hagg. C. R. ii. p. 173.) 

10. To Marriages by Banns. 

Want of consent to a marriage by banns 
is of no consequence. — (Diddear v. Faucit. 
PWU.R.iii. p.681.) 

IV. — Jurisdiction of the Ecclesiastical 
Courts, in respect ©p. 

The Ecclesiastical Court has an undoubted 
jurisdiction upon the general law of marriage, 
so far as the legality of that contract is con* 
stituted by the law of this country. It also 
examines questions of foreign marriages, in 
cases of British subjects, and sometimes of 
aliens ; and it does this from necessity, in 
order to prevent a failure of justice ; and 
with the satisfaction of knowing that the 
principles, which regulate English marriages 
are such as are geneally applicable to mar- 
riages of foreign Christian countries ; the 
marriage law of Europe being founded on 
the same general principles, and having for 
its basis the ancient Canon Law ; so that 
there is not much danger, that the Court can 
proceed wrongly on such general principles, 
and on such basis. — (Lindo v. Belisario. 
Hagg. C. R. i. p. 216.)— The Ecclesiastical 
Court is the ordinary jurisdiction with re- 
gard to marriages. In marriages between 
Christians, the Court is in possession of the 
law, which it is to administer, and must be 
supposed to be conversant in that law.-« 
(Lindo V. Belisario. Hagg. C. R. L p. 11, 
Appendix.) 

The Court Christian, as it is called, has no 
power with respect to the Jewish law of 
marriage, but by analogy.— (Ibid. p. 11.) 

The Ecclesiastical Court certainly has 
jurisdiction in all cases whatsoever, with 
respect to the marriage of English subjects, 
wherever celebrated. If celebrate^ in any 
foreign country, and it can be shewn that 
such marriage was contrary to the general 
law, to the principles that* obtain every 
where with respect to marriage ; that it was 
under force or restraint of either of the par- 
ties ; that it was incestuous, or liable to any 
other impediment, under which, by the law 
of nations, it |s not allowed to mari:y ; upon 
any such objection it is proper to bring % 
suit of this nature before the ecclesiastical 
judge ; and wherever such marriage wa» 
celebrated, it may, upon such ol^ection, bo 
set aside. The Ecclesiastical Court has 
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complete jnrisdietieii to decide tlie nnftniagei 
of JSngluh subjects by the Enflish law ; and, 
thererore, if there was any thing to shew the 
marriage voidy by tiie general law respecting 
narriages, or by any partieolar law of the 
reabn, or that a marriage celebrated in eva- 
sion of the law of the realm was to be set 
aside — if that proposition was any where 
tenable, certainly this Court has full jurist 
diction to enter into the cause of nullity* 
upon those accounts.— -(Harford v. Morris. 
Hagg. C. R. ii. p. 426.) 

V. — Of objections to the jurisdiction of 
THE Ecclesiastical Court, from whencb 
the citation has issued. 

It is not competent to a party called upon 
to see proceedings in a marriage suit, to ob- 
ject to the jurisdiction, on the g^round that 
the party proceeded against, has been unduly 
cited. — (Marchioness of Donegal «. Marquis 
of Donegal and Chichester* Add. R. ii. 
p. 586.) 



(h) By FemmUs^ 

At tweWe years of age. 
Iiee's R. ii. p. d31.) 



(Arnold «$ Earle* 



yi. — ^Foreign sentence in respect 

HOW REGARDED. 

A foreign sentence alone cannot, of itself, 
be a bar to entering into the consideration 
of the question, whether a marriage between 
English subjects was good or not, by the law 
of £ngland.^-(Scrimshire 9. Sorimshire. 
Hagg. C. R. ii. p. 398.) 

VII. — What marriages are voidable. 

The canonical disabilities, such as con- 
sanguinity, affinity, and certain corporal in- 
firmities, only make the marriage Toidable, 
and not ipso facto yoid, until sentence of 
nullity be obtained: and such marriages 
are esteemed valid unto all civil purposes, 
unless such sentence of nullity is actually 
declared during the lifetime of the parties. 
—(Elliott V. Gurr. Phill. R. ii. p. 19, 30, 21 .) 

VIII. — ^What marriages are void. 

Civil disabilities, such as a prior marriage, 
want of age, idiotcy, and the like, make the 
contract void ab initio^ not merely voidable : 
these do not dissolve a contract already 
made ; but they render the parties incapable 
of contracting at all : they do not put 
asunder those who are joined together, but 
they previously hinder the junction ; and 
if any persons under these legal incapacities 
come together, it is a meretricious, and not 
a matrimonialf Union ; and therefore no sen- 
tence of avoidance is necessary. — (Elliott v. 
Garr. Phill. R. ii. p. 19, 20.) 

IX. — Particulars in respect of. 

1. At what age it might he entered into ffre^ 
viaus to the Stat. 26 Geo. II., c. 33. 

(a) By Males. 
. At fourteen years of age.— (Arnold v. Earlc, 
Lee's R. ii. p. 621.) 



2. Solenmixatum, 

(a) General Principle as to — hy whom it 
is necessary to be performed. 

It was not necessary to be performed by a 
person in holy orders.— (Walton v. Rider. 
Lee's R. i. p. 28-9.) 

It seems to have been a generally ac- 
credited opinion, that if a marriage was 
had by the ministration of a person in the 
church, who was ostensibly in holv orders, 
•and was not known, or suspected by the 
parties to be otherwise, such marriage would 
be supported. — (Hawkes v. Corri. Hagg. 
C. R. li. p. 288.) 

(6) Where it was capahle of Solemnization 
previans to Stat. 26 Geo. //., c. 33. 

At the Fleet. 
i. Where Estahli^ed.— The Cases. 

(Plunkett t. Sharp. Lee's R. i. p. 441. — 
Grant v. Grant. Lee s R. i. p. d92.— Plunket 
V. Sharp. Lee's R. ii. p. 35. — Bond v. Bond. 
Lee's R. ii. p.46.) — Alfray v. Alfray. Lee's 
R. ii. p. 647.) 

2. Where not Estahlished.'^The Cases. 
(Conran v. Lowe. Lee's R. i. p. 630.) 

3. Fleet Register. 

Is no evidence. — (Conran v. Lowe. Lee's 
R. i. p. 639.) 

3. Where now to he had meeordinp to the 
Provisions of the Stai. 06 Geo. I J., e. 33 
andhy whmn. 

Marriage is now required to be had in the 
parish church, or some public chapel, by the 
first section of this Act. There is an excep- 
tion as to the chapel of a foreign embassa- 
dor between foreigners, being of the em- 
bassador's country ; but this does not apply 
to foreigners not being of the embassador's 
country. — (Pertreis v. Tondear. Hagg. C. 
R. i. p. 136.) 

It seems to be a generally accredited 
opinion that, if a marriage is had by the mi- 
nistration of a person in the church, who is 
ostensibly in holy orders, and is not known 
or suspected by the parties to be otherwise, 
such marriage shall be supported. — (Hawke 
». Corn. Hagg. C. R. ii. p. 288.) 

The same favourable opinion might not be 
unjustly applied on behalf of an innocent 
young woman, to this ostensible minister, 
though officiating in a private house, when 
the office is authorized by special licence to 
be performed, with just the same validity as 
in a church. And, even if this special li- 
cence were false, it might be perhaps con- 
sidered by some as likewise an arguable 
point, whether the same principle, which in 
favour of innocent parties supports the acts 
of a pretended clergyman, might not be in- 
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yoked to uphold the authority of a supposi- 
tious instrument of licence obtruded on a 
party, and deceived by so cruel a fraud. — 
(Hawke v. Corri. Hagg. C. R. ii. p. 288.) 

4. Proofs of, before the Provisions of Stat, 
26 Geo, IL, c. 33. 

(a) By Circumstantial Evidence, Public 
Owninffy and Reputation, 

1. General Principle. 

The presumption of law is in favour of 
marriage, semper pnesumitur pro matrimonio. 
Where a marriage has been solemnized, the 
law strongly presumes, that all the legal re< 
quisites have been complied with. This 
presumption is not less favourable where 
there is no particular disparity in the age 
and situation of the parties — ^where the mar- 
riage has not been hastily entered into — 
where there is no appearance of either of 
the parties having been surprised or in- 
veigled into the contract, and consequently 
where the object and policy of the Statute 
cannot have been violated. — (Smith v. Smith. 
Phill. R. i. p. 294.) 

2. Where Established, — The Cases, 

(Lady Mayo v. Brown. Lee*s R. i. p. 271. 
— ^Plunket V, Sharp. Lee's R. i. p. 441. — 
Plunket v: Sharp. Lee's R. ii. p. 35. — Eaton 
V, Bright. Lee's R. ii. p. 85. — Fownes v, 
Ettericke. Lee's R. ii. p. 257.) 

(6) In Opposition to the Evidence of the 
Minister who performed it. 

In the case of Lady Bridget Osborne, she 
swore she had never been married to Wil- 
liams ; Hall, the parson alleged to have 
solemnized the marriage, swore he had not 
married them; but the Marquess of Caer- 
marthen, her brother, swore she had con- 
fessed her marriage to him. And it was 
proved the parson declared he had strong 
compunctions of mind for a great offence. 
Upon this evidence the delegates pro- 
nounced for the marriage. — (In Andrews v, 
Powis. Lee's R. i. p. 259.) 

(c) By Cohabitation, 

Cohabitation is a proof of marriage only 
in favour of children or next of kin, who 
claim under -a marriage of their ancestor. — 
(Taylor v, Taylor. Lee's R. i. p. 572.) 

Cohabitation created a very strong pre- 
sumption in favour of marriage, where the 
woman's character was unblemished ; be- 
cause the law would not suppose that a 
woman whose character, in general, was 
virtuous, would live with a man as her hus- 
band, who was not so ; but no such pre- 
sumption could be made in this case, where 
the woman appeared by her own witnesses 
to be a common prostitute, both before and 
after the pretended time of her marriage, 
and therefore cohabitation was no evidence 



under the circumstances. — (Conran «. Lowe. 
Lee's R. i. p. 638. 

A legal marriage could not have been in- 
ferred from mere cohabitation, where the 
actual fact of an earlier marriage had been 
proved. — (Taylor v, Taylor. Lee's R. ii. 
p. 274.) 

Cohabitation alone only creates a pre- 
sumption of marriage. — (Taylor v, Taylor. 
Lee's R. ii. p. 286.) 

(d) By Contract. 

Contract proved. — ^The husband enjoined 
to solemnize the marriage in church within 
sixty days after "he should be served with 
monition for that purpose. — (Baxter v, 
Buckley. Lee's R. i. p. 42.) 

5. Proof of, since the Provisions of the Stat, 
26 Geo, II,, c. 33. 

By Licence, 

1. Its Authority, 

A licence from the ordinary is a legal 
authority to a clergyman to solemnize a 
marriage; but if a clergyman suspects fraud, 
delay may be justifiable for the sake of en- 
quiry.— (Argar v, Holdsworth. Lee's R. ii. 
p. 515.)---If a clergyman is aware of a varia- 
tion in the licence, he may properly hesitate ; 
yet, if the marriage is celebrated, it would 
be considered good. — (Ewins v, Wheatley. 
Hagg. C. R. ii. p. 185.) 

2. Certificate of Registry, 

The certificate of registry is no proof of a 
marriage not essential; especially not to 
proof of a marriage had, if at all anterior to 
the Marriage Act. — (Northey v. Cock. Add. 
R. ii. p. 294.) 

6. Proof of necessary in Causes of Interest, 

Where a marriage is pleaded in bar to the 
interest of an asserted widow, strict proof of 
the marriage is required. — (Taylor v. Taylor. 
Lee*s R. i. p. 571.) — In an interest cause it 
is not necessary to prove the marriage of the 
common ancestors. — (Eaton v. Bright and 
Sunderland. Lee's R. ii. p. 85.) — An alle- 
gation pleading a pedigree admitted to proof, 
although the marriages of the ancestors were 
not set forth. — (Fownes v, Ettericke. Lee's 
R. ii. p. 257.) 

X. — Validity of. 

1. Presumptions in respect of. 

Declarations of the Wife, 

Forced declaration of the wife denying the 
marriage, affords a strong circumstance in 
favour of it. — (Walton v. Rider. Lee's R. i. 
p.28.— Taylors. Taylor. Lee's R. ii. p.284-5.) 

2. By Licence, 

(a) Where Consent will be implied. 
The marriage of a minor by licence, with 
the implied consent of the father, established. 
— (Smith V, Huson. Phill. R. i, p. 306.) 
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(b) Whmi tht Court looks to partieuiarljf 
in determining vpon. 

In licences, the identity is the material 
circamstance to which the Court principally 
looks.— {Ewing v. Wheatley. Hagg. 0. R. 
ii. p. 184.) 

(c) Grant of. 

There might be a (juestion, whether a mar- 
riage would be voidy solemnized without 
fraud under a licence given by a person not 
haying authority to grant the same. — (Bal- 
four V. Carpenter. Phill. R. i. p. 206-7.)— 
The mere circumstance, that the licence has 
been obtained in the name of the person, 
which she has actually borne, though not 
the true name, will not authorize the Eccle- 
siastical Court to pronounce such marriage 
null and yoid.— {Cope v. Burt. Hagg. C. 
R. 1. p. 439.) — A marriage under a licence, 
in which one of the parties was described by 
a false christian name and surname, held 
yalid. — (Cope v. Burt. Hagg. C. R. i. p. 434. 
Phill. R. i. p. 224.) 

3. Of Jews. 

Validity of Jewish marriage must be tried 
by evidence of the laws of the Jews, as in 
cases of foreign marriage. — (Lindo v. Beli- 
sario. Hagg. C. R. i. p. 216.) 

4. In Ireland, 

(a) General Law, 

As, in Ireland, marriages may be had 
without any celebration in fade eccletia, or 
in the presence of witnesses, it would be un- 
reasonable to deny, that a marriage had in 
Ireland may be proved by slenderer evidence 
than is requisite to the proof of a marriage 
celebrated in this country. With us in Eng- 
land, subsequent to the Marriage Act, the 
proper, not to say the sole, evidence in this 
matter, is the register-book, — a medium of 
proof, which, of course, is excluded, where 
the question respects ihefaetum~bt an Irish 
marriage, at least of this description. The 
general matrimonial law of Ireland, is, what 
that of this country was prior to the Marriage 
Act ; and as marriages in England were pro- 
veable by circumstantial evidence prior to 
the Marriage Act, marriages in Ireland are 
proveable by the same species of evidence 
at this day. — (Headman «. Powell. Add, 
R. i. p. 64-6.) 

(6) Between Papists. 

A marriage by a popish priest by the Ro- 
man ritual has been pronounced for ; but 
that was a marriage in Ireland between 
parties both Catholics, where the laws in 
respect to papists are different ; which laws, 
as tiie laws of the country, in which the con- 
tract was made, the Court would respect. — 
(Scrimshire v. Scrimshire. Hagg. C. R. ii. 
p. 401.) 

A marriage in Ireland in a private house, 
at any hour of the day or nighty is. valid, if 



celebTRled by a person in holy orders, be- 
tween two papists, in a private house in/re- 
land^ according to some catholic ritual,-r-a 
marriage so celebrated between two parties 
alleged to be null, by reason (a sure ground 
of nullity) that one of the said two parties 
was a protestant. That alleged ground of 
nullity, held not to be sustained ; and, con- 
sequently, a second marriage de facto, of one 
of the said two parties, in the life of the 
other, pronounced null and void. — (Bruce 
V. Burke. Add. R. ii. p. 471.) 

5. Between Papists in England. 

I much doubt whether a marriage in Eng- 
land by a Romish priest, after the Roman 
ritual, would be deemed a perfect maniage 
in this country ; the Act of Parliament hav- 
ing prescribed the form of marriage in this 
country, and changed that condition in the 
contracting part, in the Roman ritual, '' if 
hohf church permit^' to according to '< GodTs 
holy ordinances;" and Acts of Parliament 
having prohibited to Roman Catholic priests 
the exercise of their functions — I apprehend, 
unless persons in England are married ac- 
cording to the rites of the Church oi England^ 
they are not entitled to the privileges attend- 
ing legal marriages, as thirds, dower, &c. — 
(By Sir Edward Simpson, in Scrimshire v. 
Scrimshire. Hagg. C. R. ii. p. 401.) 

6. According to the Law of Scotland, 
(a) General Principle. 

A question of this sort must be adjudicated 
in an English Court, according to the prin- 
ciples of English law, appli«able to such a 
case. But the only principle applicable to 
such a case by the law of England, is, that 
the validity of these marriage rights must 
be tried by reference to the law of the coun- 
try, where, if they exist at all, they had their 
origin. — (Dalrymple v. Dalrymple. Hagg. 
C. R. ii. p. 38.) 

The Canon Law is the basis of the matri- 
monial law in Scotland. — (Ibid. p. 70.) — The 
Canon Law is the basis of the marriage law 
of Scotland, as it is of the marriage law of 
all Europe ; and whether that law remains 
entire, or has been varied, it is a safe con- 
clusion, that in all instances where it is not 
proved that the law of Scotland has resiled 
from it, the fair presumption is, that it con- 
tinues the same. Shew the yariation and 
the Court must follow it; but if none is 
shewn, then must the Court lean upon the 
doctrine of the ancient general law; for 
Scotland did not set out upon any original 
plan of deserting the ancient matrimonial 
law of Europe, and of forming an entire new ' 
code upon principles hitherto unknown in 
the Christian world. — (In Dalrymple v, Dal- 
rymple. ' Hagg. C. R. li. p. 81, &c.) 

It appears that the practice upon a con- 
tract de prasenti was the same in Scotland, 
as it continued to be in England, till the 
period of the Marriage Act, viz., to compel 
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the relacteat |MUty to a public cel^ration 
u a matter of order.^Ibid. p. 82.) 

A oontract de prmsemti (be it in the way of 
deciaratioii or aok&owled^i^eiit) €on9iiiute$f 
or, if you will, evideiices, a maniage.^— 
(Daliymple v. Baliymple. Hagg, C. R. ii. 
p. 103.) 

The lords ohanoellora <if England hare 
always, in stating their understanding of 
Seateh law upon such sabjeots to the House 
of Lords, (particularly Lord Thurlow) been 
anxious to hold out that law to be strictly 
conformable to the canonical principles, 
and have scrupulously guarded the expres- 
Mons of the public judgments of the House, 
against the possible imputation of admitting 
any contrary doctrine.~<Ibid. p. 102.) 

The rule of the law of Scotland remains 
unshaken, that die oontract, de prtetentif 
does not require consummation in order to 
become " very matrimony ;" that it does, 
iptofactOy ei ipsojure^ constitute the relation 
of man and wife. — (Ibid. p. 103.) 

The contract must not be extorted hy forte 
CT frmud — must be deliberate — serunu — ^the 
mnmui conirakentimm must be regarded.-^ 
(Ibid. p. 14H, &c.) 

In requiring eyidenee of a eopula, the law 
of Scotland is not more rigid in its demands, 
where the fact is to be established in sup- 
port of a marriage, than for any other pur- 
pose. The fact may be established by 
pregnancy, or some other eyidence of a sa- 
tisfactory kind ; but it is an incontroyerti- 
ble position, that the circumstances which 
would be sufficient to prove intercourse in 
any other way, would be equally sufficient 
in this ca8e.--<Ibid. p. 111.) 

A valid marriage between parties may be 
had by their consent, per verba de prasenti, 
in Scotland, such parties being respectively 
above the age of pupilage, without either 
banns, or licence, and without the interven- 
tion of any religious ceremony. 

The public cohabitation of parties as hus- 
band and wife, in Scotland, is presumptive 
proof that they are validly married, and 
becomes conclusive evidence of such their 
marriage, in the event of its not being dis- 
tinctly proved that ** thev did not intend " 
to contract matrimony. — (Montague ». Mon- 
tague. Add. R. ii, p. 376.) 
* Marriages in Scotland, if not contrary to 
the law of England, are good, and have been 
so determined. The determination passed not 
on the ground that the marriage was valid in 
Scotland^ and that therefore it was good ; but 
because the Act 26 Geo. II., c. 33, did not 
put any restraint upon English subjects 
being married in Scotland^ with respect to 
the consent of parents. On that ground it 
is that those marriages are held good, not 
being contrary to the law of England. The 
same holds as to marriages beyond sea ; for 
English subjects going abroad, or to Scot- 
land, to marry English subjects, have an 
exemption from that restraint in the Act. j 



(In Harford v. Morris, Hagg. C. R. ii. p* 

429, &c.) 

(&) Gretna Green Marria,ges, 

In these the blacksmith supplies the place 
of the priest or the magistrate. The validity 
of these marriages has been affirmed in 
England upon the certificates of Scotch law, 
witiiout reference to any act of ccMisumma- 
tion. — (Dalrymple v. Dalrymple. Hagg. G. 
R. ii. p. 98.) 

A certificate, so purporting to be of a 
Gretna Green marriage, is not pleadable qua 
eertificate, as in proof of that marriage ; but 
it may be as a constituent, wholly or in part, 
of that marriage, accompanied by averments 
(to be sustained by evidence) of such being 
its effect in and by the law of Scotland. — 
(Montague v. M<mtague. Add. R. ii. p. 376. 
— 'And see Nokes v, liilward. Add. R. ii. 
p. 300, &c.) 

7. By reason of Celebration according to the 
" lex loci contractus." 

(Herbert v. Herbert. Hagg. 0. R. ii. p. 
5263. — Arthur v. Arthur, cited in Scrimshire 
V. Scrimshire, Hagg. C. R. ii. p. 401* — Bruce 
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V. Burke. Add. R. ii. p. 471 

8. By Banns, 

(a) Publication — General Principles, 

According to the provisions of the Marriage 
Act, the marriage, except in the case of a U- 
cence, is to be performed by proclamation of 
banns, which is to designate the individual, 
HI order to awaken the vigilance of parents 
and guardians, and to give them an oppoi^ 
tunity of protecting their rights. It there- 
fore requires that a true name should be 
g^ven to them, Evidently considering that a 
name, assumed for the occasion, is a name 
that will not answer the purposes of the 
provisions. Accordingly the Court has con- 
ceived itself to be carrying the intention of 
the law into effect, when it has annulled 
marriages, where a false name has been in* 
sorted in the banns, though no fraud were 
intended ; upon the ground, that such pro- 
clamation was no proclamation referring 
to that marriage, but to another transaction ; 
the marriage, therefore, was without pro- 
clamation of banns, and consequently ille- 
gal. There was fraud, a want of fidelity 
and truth, in the application of the banns to 
the marriage, though there might be no 
fraud in the original intention. It is there- 
fore clear that if there is a true name, that 
true name must be used ; it may be a name 
less notorious to the world than some name 
which the party has thought fit to assume, 
but it is not less the true name on that ac- 
count ; it is the name, which is presumed 
relations, parents, and guardians are the 
best acquainted with, and therefore the 
name which ought to be applied upon such 
an occasion, provided the party is possessed 
of such a name. 
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Bappooe the Ulegitifliate child of a penoa 
of va^e and erratic habits, who has been 
tossed about the world in a variety of obsoore 
fortanes and situations — ^who has at different 
pktees been passing under different names — 
the child of such a person, at a narriageable 
age, (and that in the female sex is a very 
earf^ age) may not be possessed of any name, 
so clearly established ; she has none from 
her birth, and there may be none so clear as to 
be depended upon for so serious a purpose 
as that of invalidating the marriage. What 
would be the rule of law in such a case 7 
In my opinion, says Sir WiUmm Seott, it 
would be that such a person would be out 
of the Statute. The law presumes, m is 
generally true, that every person has a 
name ; but the law which presumes that, 
and calls for that name, does not compel 
parties to impossibilities ; and if the party 
IS not possessed of that which can be con- 
sidered as a true name, it would not be 
unfair to judge of the marriage of such a 
person upon the old footing of the Canon 
Law, which requires banns, as a matter of 
regularity, but not as a matter necessary to 
the validity of the marriage. — (Wakefield «• 
Wakefield. Hagg. C. R. i. p. 401, 2, 3.) 

In publication of banns it is essentially 
neeessajry, that publication should be in the 
frwtf naB»e, as it would be otherwise defec- 
tirve in substance, and no one would be put 
on their guard by such publication. — (Cope 
V. Burt. Hagg. C. R. i. p. 43B.) 

In strictness, all parts of a baptismal name 
should be set forth, as composing altogether 
the name and legal description of the party. 
At common law they are all set forth, and, if 
any part is omitted, it is ground for a plea'in 
abatement. In proclamation of banns, it is 
also highly proper that they should be enu« 
merated ; at the same time it cannot be said, 
that, in all cases, it is absolutely and essen* 
tiaUy necessiury, and that the publication 
must, on account of such omission alone, in 
a// ca#««, be invalidated. Where there was 
no fraud intended, nor any deception prac- 
tised, and where the suppression was only 
a dormant name, which had not been gene- 
rally used, it might be too much to hold, 
that a perfectly honourable marriage should 
be invalidated by such omission. 
The case might be put also, that one party 

I had wilfully suppressed a dormant name, 
not known to the other, for the purpose of 
reserving a plea for invalidating the marriage 
at a future time. That would be an effect, 

! which the law would be unwilling to g^ve to 
an omission so practised. Where, however, 

i there is.frau4 intended, and where the omis-; 
sion is not casnal, but intentionai, and made 
a principal part of the machinery of fraud, 
the Court would be bound to enforce the 
most Ift^ial interpretation, for the purpose 
el supporting the true spirit of the Act.—* 
(Pougetv.Tomkins. Hagg.C.R.iLp.l4d,4.) 
If a pexson, during a long period of time> 



has adopted tme name, in sneli a way as to 
supersede anoiker ; if he, by ^^eneral use, has 
acquired a kind of prescriptive right to that 
name, and it haa gone forai to the world, as 
his proper desaipation, it has been decided 
by the Ecclesiastical Court, as well as at 
oommon law, that this would be the true 
name for the purpose of a publication of 
banns.— (Wyatt v. Henry. Hagg. C. R. ii, 
p. 220.) 

The following positions, compose the clear 
and settled parts of the matrimonial law 
of this countrjr, built, as that law is, on two 
foundations, the ancient Canon Law, and 
modern Statutes. — (Hagg. C. R. ii. p. 253.) 

That banns, or proclamation of intended 
marriages, must be thrice published in the 
church or churehes of the parish, where the 
parties dwelt, and in one of which the mar- 
riage is to be celebrated ; that these banns, 
being notifications of the intended marriage, 
must indicate the parties by the descriptions 
of their names and parish residences ; that 
the law, derived from these sources, does in 
terms,, or tii effect^ require those two particu- 
lars, but under different sanctions. A false 
description of residence, is, by a particular 
clause of the modem Marriage Act, rendered 
a mere impedimnUnm impeditivumy imposing 
on the clergyman, if the fact be known to 
him, the duty of not proceeding with the 
marriage, but not invalidating the ceremony, 
if once performed. The publication of folse 
banns is different, though no snch difference 
is marked in that Statute ; it forms ap tmp«- 
dimentum dirimenif invalidating the marriage 
in toto ; and this arising from &e very nature 
of the thing, and the intent and use of the 
publication.— (Sullivan v. Sullivan. Hagg. 
C. R, ii. p. 252.) 

In some cases it may be difficult to say 
what are the true names, partioalarly in case 
of illegitimate children. They have no 
proper surname, but what they acquire by 
repute ; though it is a well-known practice, 
which obtains in many instances, to give 
them the surname of the mother, whose 
children they certainly are, whoever be their 
faUier. However, if they are much tossed 
about in the world, in a great variety of ob- 
scure fortunes, as such persons frequently 
are, it may be difficult to say , for certain, what 
name they have permanently acquired, as 
was the case in Wakefield «. Wakefield. — 
(Hagg. C. R. i. p. 304.) — In general it may be 
said, that where there is a name of baptism 
and a native surname, those are the true 
names, unless they have been overridden by 
tiie use of other names, assumed, and gene- 
rally accredited. — (Sullivan v. Sullivan. 
Hagg. C. R. ii. p. 253, &c.) 

Variations of the names of parties some^ 
times occur in banns. If they are total, the 
rule of law respecting them cannot be doubt- 
ful. It never can be contended,thatsuch names 
can be deemed true designations ; nor could 
it have been supposed that such names could 
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have been nsed but for the purposes of (^oss 
fraud ; if the ease of Mather «. Neigh had 
not OGcarred, in which the woman, from a 
mere idle and romantie frolic, insisted on 
having her banns pat op in the name of 
Wright, to which she had no sort of preten- 
sion, — such a publication, whether fraudu- 
lently intended or not, operate* as a fraud, 
and is, therefore, held to inyalidate the 
marriage.-H(Ibid. p. 264.) 

But besides total variationsy there may be 
particular variatione, of different degrees, from 
different causes, and with different effects. 
The Court is certainly not to encourage a 
dangerous laxity; neither is it to disturb 
honest marriages by a pedantic strictness. 
Variations may consist in the alteration of 
one letter only as it did in Dohhyns for Dob- 
hyn ; in more than one, as in Wxdowcroft for 
Meddoweroft ; in the suppression of a name, 
where there are more than two, as William 
Pouget for Peter Pouget ; (Hagg. C. R. ii. 
p. 142 ;) in the addition of a name, where 
there are only two known, as in the present 
case ; add in those of Heffer v. Heffer ; Tree 
V. Quin ; and Dobyn v, Comeck : such t|i- 
rieties may arise not only from fraud, but 
from negligence, accident, error, from un- 
settled orthography, or other causes consis- 
tent with honesty of purpose. They may 
disg^se the name, and confound the iden- 
tity, nearly as much as a total yariation would 
do — in which case, the yariation is for the 
Tery same reason fatal, from whatever cause 
it arises. Where it does not so manifestly 
deceive, it is open to explanation, if it can 
be given. If the explanation offered implies 
fraud, that fraud will decide any doubt con- 
cerning the sufficiency of the name to dis- 
guise the party. The Court will certainly 
hold against the party, that what he intend- 
ed to be sufficient to disguise the names 
shall be so considered at least as against 
him. He can have no right to complain, 
that too strong an effect is given to this Act, 
when he himself intended that it should 
produce that effect. But if the explanation 
refers itself to causes perfectly innocent, and 
if it be supported by credible testimony, 
overcoming all the objections that may be 
applied against its truth, the Court will de- 
cide for the explanation, and against the 
sufficiency of the yariation to operate as a 
disguise, where no such effect was intended. 
If the explanation shouM leaye the matter 
doubtful, then evidence of general fraud in- 
tended may be let in, to decide what is left 
undecided on the explanation. But the 
only falsehood that can be shewn in the 
first place is the falsehood, at least the in- 
sufficiency of the explanation itself ; for, till 
that falsehood or insufficiency is shewn, there 
is no admission for evidence of any matter 
besides. — (Sullivan v. Sullivan. Hagg. C. 
R. ii. p. 264-6-6.) 

From all the cases the doctrine may be 
assumed to be, that wherever the disguising 



effect of the yariation does not appear on 
the very face of the name, it is open to ex- 
planation calculated to shew, that the party 
has not forfeited his right by what is neither 
shown to he, nor to operate as, a fraud — that 
if no explanation is offered, the Court may 
generally conclude against the bona fides of 
the yariation — ^that if, being offered, it fully 
and satisfactorily protects the yariation from 
all imputation of fraud, the publication is to \ 
be recognized as a due publication, has all 
the authority of such, and you can bring no 
evidence of any fraud connected with the 
marriage, except such as you would have 
brought in a marriage, where the publica- 
tion had passed in the most orderly and 
regular manner, — the falsehood of the pub- 
lication is the whole of the case — ^prove that, 
and every thing is proved ; without it, no- 
thing. — (Sullivan v. Sullivan. Hagg. C. R. 
11. p. 267.) 

The law requires a publication by the 
name under which the party is known ; the 
intended marriage must be publicly notified, 
and can only be notified by using the name 
by which the party is known ; it is not neces- 
sary to decide (in this case, said Sir John 
Nicholl,) what would be the effect of using 
the name of her lawful parents, whether it 
would be a true name within the meaning of 
the Act, where a different name had been 
acquired by reputation, but there can be no 
doubt, but that a name acquired by reputation 
may be superseded by an other name of habit 
and reputation : this was so held in the case 
of Frankland v. Nicholson, where the Court i 
said, '' there must be the true name, a notifi- 
cation of the person by a proper description ; 
a name may be possibly acquired by reputa- 
tion and habit, which may supersede the 
original name; there may be cases where 
the publication of the real name would de- 
feat the object of the Statute ; if such a case 
were made out, I might hold that the name 
of habit was a sufficient publication. — (Wil- 
son V, Brockley. Phill. R. i. p. 147.) 

It is proper to consider, whether a name 
is introduced for the purpose of deceit, and 
whether it has produced that effect ; if frau- 
dulent concealment was the purpose, the 
Court would infer the effect. So, if the mode 
of publication would produce concealment 
and disguise, a fraudulent purpose must be 
necessarily inferred.— ^Sullivan v. Sullivan. 
Phill. R. iii. p. 64.) 

(b) As to Place of PuhUcation, 

A church being under repair and shut up, 
a publication of banns in the church of an 
adjoining parish held sufficient.— -(Stallwood 
V. Tredger. Phill. R. ii. p. 287.) 

(c) Enquiry as to Residence of the Parties. 
The Court is forbidden to inquire into the ' 

publication of banns, for the purpose of 
showing a false residence contained in it. — 
(Pouget V. Tomkins. Hagg. C. R. fi.p. 144. — 
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I>6bbyn v. Gomock. Phill. R. u. p. 104.-— 
Diddear v. Faaeit Phill. R. iii. p. 661.) 

(dj Gist of Suit for NttUity rf Marriage 

contracted hy Banns, 

It 18 only by pleading that there was a 

false publication of banni, that the case can 

be brought before the Court.— (Solliyan v. 

SalliTan. Hagg. C. R. ii. p. 266.) 

Ce) Statute9SGeo.IV.^e.76—4Geo.IV,t 
e. 76 — how affecting Marriages kg 
Jianns, 

It is to be observed, that the Stat 3 Geo. 
4, c. 75, commonly called the New Marriage 
Act, does not render good and valid marriages 
had by &iinn#, prior to the passinc of that Act, 
such marriages being in IhemselVes null and 
Toid by reason of undue publication of banns ; 
but only such as, being had by licence prior 
to that period, were in themselves null and 
void, by reason of minority and want of 
leg^l consent. A marriage, therefore, prior 
to the first of September, 1822, (vide sec. 21) 
had in virtue of banns unduly published, is 
still a nullity ; and must lie so pronounced, 
upon proof made, in a suit instituted for that 

f purpose. But it is provided by that Act, 
vide sec. 19 and 21) that no marriage had 
by banns from and after the first of Septem- 
ber, 1822, shall be avoided on account of 
the tme name or names of either party not 
bein^ used in the publication of such banns ; 
but it shall be lawful, in support of such 
marriage, to give evidence that the persons, 
who were actually married by the names 
specified in such publication of banns, were 
so married; and such marriage shall be 
deemed good and valid to all intents and 
purposes, notwithstanding false names, or 
a false name, assumed by both, or either of 
the said parties, in the publication of such 
banns, or at the time of solemnization of 
such marriage.— (See Note, Add. R. ii. 
p. 94.) 

A marriage had in virtue of false banns, 
(the wife de facto personating, at the time of 
the marriage, the female as for whose mar- 
riage with the husband de facto banns had 
been published,) pronounced null and void 
under the Stat 26 Geo. II., c. 33, a statute 
still in force as to the particular marriage 
under 3 Geo. lY., c. 76, and 4- Geo. IV., 
c. 76. — (Farquharson v. Farquharson. Add. 
R. iii. p. 282.) 

(By Stat. 4 Geo. IV.y e. 76, the subsisting 
law as to marriages hg hanns stands thus: — Bg 
sect. 2, publication of banns mag be made in 
any public chapel by the authoritg of the bishop 
of the diocese; which authoritg must be notijied 
og sect, 3, in the chapel so authorised. Boohs 
are to be provided for the registration of banns j 
(sect. 6} and notice of the names and places 
and time of abode of parties is to be given to the 
minister {sect. 7.) Provision is made for ren- 
derina publication void bij sect, 8. Where a 
marriage is not had withtn three months after 



the completion ofpMieation, there must he a 
republication bu sect. 9. Parishes in which 
there are no churches or chafcls, and extra- 
parochial places^ are to be considered as belong- 
ing to adjoinina parish^ jrc, bg sect. 12. Where 
churches are demolished, or are under repair , 
banns tnag be proclaimed in a church or cAi^iel 
qfan adjoining parish, ^., and former mar- 
riages, so celebrated wider such circumstances, 
are declared valid bg sect. 13 ; and see 6 Geo. 
IV., c. 32, #. 1, 2, 3. Bg the 22nd sect, mar- 
riages wUfuUg entered into in ang place than a 
church, ffc.,or without publication of banns, Sfc, 
are declared null ana void. Proof of actual 
residence of parties is not necessaru to establish 
the validitg of the marriage, whether bg banns 
or by licence by the 26th sect. No marriage 
can be compelled bg reason of contract, per 
verba de prsesenti or per verba de future, by 
the 27th sect. Marriages must be had in the 
presence of two witnesses, and be registered bg 
the 2Sth sect.) 

A marriage by banns, where, by the con- 
sent of botid parties, one of the christian 
names of the man (a minor) was omitted for 
the purpose of concealment, is null and 
void under Stat. 4 Geo. ly., c. 76, ss. 7 and 
22. Quare, if only one of the parties knew of 
the false publication. — {Wiltshire v. Prince. 
Hagg. R. iii. p. 332.) 

(f) Miscellaneous. 

The interposition of a christian name in 
the publication of banns by which the woman 
had been known, would seem to have been 
no ground of nullity.— (Dobbyn v. Comock. 
Phill. R. ii. p. 102.)— But the libel pleading 
such insertion would be admitted to proof. 
— <Ibid. and Fellows v. Stewart. Phill. R. 
ii. p. 238.) 

Where a false name is inserted in the 
banns for a fraudulent purpose, the marriage 
will be set aside. — (Ibid. 267, and Green v. 
Dalton, Add. R. i. p. 289.) 

XI. — ^Invalidity of. 

1« Bg reason of Affinity. 

(Aughtie V. Aughtie. Phill. R. i. p. 201.) 

2. By reason offalte, imperfect, and undue 
ceiebration of Banns. 

(Wakefield v. Mackay. Hagg. C. R. i. 
p. 394. — Ponget v. Tomkins. Hagg. C. R. ii. 
p. 142. — Meddowcroft v. Gregory. Hagg. C. 
R. ii. p. 207. Phill. R. ii. p. 366.— Wyatt v. 
Henry. Hagg. C. R. ii. p. 216. — Stanhope 
V. Baldwyn. Add. R. i. p. 93.) 

3. By reason of Celebration in an unautho- 
rized place. 

(Pertreis v. Tondear. Hagg. C. R. i. p. 138.) 

4. By reason of Celebration contrary to the 
" lex loci contractus." 

(Scrimshire v. Scrimshire. Hagg. C. R. ii. 
p. 396. — Harford v. Morris. Hagg. C. R. ii. 

u 
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p. 423.^Mld4letoB t. JanrefiB. Hafff' C. 
R. ii. p. 437.) 

5. By reason of Framd* 

(a) Ai to lAeotUu, 

There may be stich fraud as will titiate 
the licence. In the description of persons, 
there may be fraud that would Titlate the 
licence ; but the mere exaggeration of for-' 
tune and rank will not haTC that effect; 
That a man should represent himself of su* 
perior condition, and expectations, will not 
of itself invalidate a marriage, as the law 
expects, that parties should use timeljr and 
effectual diligence in obtaining correct infor- 
mation on such points. It is jperfectly es-« 
tablished that no disparity of fortune, or 
mistake as to the oualities of the person, will 
impeach the vinculum of marriage; and the 
mere description is not a constituent part of 
the affidavit.-~(Ewing r. Wheatlcy. Hagg« 
C. R, ii. p. 180, 2, 3.) 

A marriage de facto solemnized under cir- 
cumstances of cfandestinity, inferring fraud 
and circumvention, between a person of 
weak and deranged mind, and the daughter 
of his trustee and solicitor, (who had great 
influence over him, and by whom he was 
clearly considered and treated as of unsound 
mind,; pronounced null and void ; and the 
pretended wife condemned in costs. — (Earl 
of Portsmouth v. Lady Portsmouth. Hagg. 
R. I. p. 355.) 

(h) As to Bonns. 

A marriage had in virtue of false banns, 
(the wife de facto personating, at the time of 
the marriage, the female as for whose mar- 
riage with the husband de facto the banns 
had been published,) pronounced null and 
void, under the Statute 26 Geo. II., o. 38, a 
statute still in force as to the particular mar- 
riage under 3 Geo. lY ., c. 75., and 4 Geo. IV., 
c. 76.— {Farquharson «• Farquharson. Add. 
R. iii. p. 282.) 

A marriage by banns, where, by the con- 
sent of boUi parties, one of the christian 
names of the man (a minor) was omitted, 
for the purpose of concealment, is null and 
void, under Statute 4 Geo. IV ., c. 76, ss. 7 and 
22.— (Wiltshire v. Prince^ Hagg. R. iii. 
p. 3320 

6. By reason of Insanity , and Weakness of 
Mind. 

Nallity of marriage, by reason of insanity 
of the husband, brought by himself after hfs 
recovery, sustained. — (Turner p. Meyers. 
Hagg. C. R. i. p. 414.) 

Fact of Insanity — how estahlisked* 

When a commission of lunacy has been 
taken out, the conclusion against the mar- 
riage will be founded on the Statute 15 Geo. 
II., c. 30. ; where there has been no such 
commissioti, the matter is to be established 
on evidence. The Statute has UAde provi- 



stoiM agaiMt sneb marriaj^, evem in loeid 
interval, till the commission has been su- 
perseded. In other cases, the Court will 
require It to be shewn by strong evidence, 
that the marriage was clearly had in a lucid 
Interval, if it is first found that the person 
was generally insane. — (Turner v. Meyers. 
HM^g. C. R. 1. p. 417.) 

The verdict of a jury would not, of itself, 
affect the validity of the marriage de facto 
SolemniEe4 ; though solemnized within the 
time of finding by the jury. The finding is 
a circumstance, and a part of the evidence, 
in support of the unsoundness of mind at the 
time of the marriage, but no more ; for the 
Ecclesiastical Court must be satisfied by 
evidence of its own, that grounds of nullity 
existed. — (Portsmouth v. Portsmouth. Hagg. 
R. i. p. 356.) 

7. By reason of Incest > 

The slightest Interest is sufficient to enable 
a party to bring a suit of this kind— <Fare- 
mooth V. Watson. Phill. R. i. ^. 365.> 

A civil suit to annul a marriage (tneea^ 
tuous) brought by the sister oi the husband. 
-4Ibid. p. 355.) 

An incestuous mania j^e annulled, and 
penance enjoined the parties to it.*^Black*- 
more v. Brider, Phili. R. ii. p. 359.) 

8. By reason of Im^tence, 

(For the doctrine upon, see title Impotemee.) 
Citation in a suit of nullity of marriage 
by reason of incurable impotence not sus^ 
tained; the complainant having confessed 
the validity of the marriage in former pro- 
ceedings for divorce, by reason of adultery 
against him.— ^Guest t;. Shipley. Hagg. 
C. R. ii. p. 321.) 

A marriage annulled on account of the 
impotenoy of the husband. — (Greenstreet 
V. Greenstreet Phill. R. ii. p. 10. — Pollard 
9* Wyboum. Hagg. R. i. p* 725^) 

0, By reason i^ lAKMncy* 

Where not sustained. 

Where it appeared that the husband had 
weak understanding from infancy, and by 
hard drinking was at times lunatic, but 
no commission of lunacy was taken out, nor 
was he constantly mad, as it appeared 
that he married with previous deliberation 
and intention, sent for and paid for the 
licence, declared he was going to marry, and 
Went through the ceremony, as was pft>ved 
by the officiating clergyman, with propriety, 
and did no- mad acts about the time of bis 
marriage — ^he was held of sufficient capacity 
to contract a legal marrii^e^— ^-(Pttrker t, 
Parker. Lee's R. ii. p. 382.) 

10. By reason of former Marriayo, 

A case of nullity of marriage, by reason of 
former marriage, established ; — alimony to 
second wife refused. — (Bird v. Bird. Lee's 
R. i. p. 621.^-Searie v. Price. Hagg. €. R. 
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ii. p. 187.— -Bay«f4 «. If ofpliew. PkUl. B- 
ii. p. 321.) 

11. By reasom of Minority mid vmnt of 
Consent. 

A marriage annulled by reason of the 
minority of the husband and want of consent 
of his father.— (Balfour v. Carpenter. Phill. 
R. i. p. 221.— Turner v. Felton. Phill. R* 
ii. p. d2. — Jones v. Robinson. Ibid. p. 285. 
— JohusoB V. Parker. Pfaiii. R. iii, p. 99. — 
Hayfl V. Watts. Ibid. p. 43.) — A marriage 
declared nnJl^ because the guardians of a 
minor were not appointed by an instrument 
attested by tu?o witnesses. — (Reddall v. Led- 
diard. Phill. R. ili. p. 256.) 

(a) Where Invalidity ii cured, et contra, 
6y Stat. 3 Geo. Jr., e. 76, #. 2. 

(B!y th V. Blyth. Add. R. i. p. 312.— Bridg- 
water V. Crutchley. Add. R. i. p. 473.)— 
King V. Sansom. Add. R. iii. p. ^7. 

This Statute, generally and practically 
speaking, may be said to render valid, wiln 
certain exceptions, all marriages of minors 
previously solemnized by licence without the 
consent of the parent or)piardian — tbwi far 
restoring the general law as to the Talldity 
of such marriages, which the former Act de- 
clared absolute nullities. (In Dulns v. 

Donovan. Hagg. R. iii. p. il05, et vide 
p. 309-9.) 

ffi) Af to migxtimate Minor$> 

Tbe marnage of an illegitimate minor, 
without the consent of a guardian Apgpointed 
by the Court of Chancery, annuUedl — (Dro- 
ney «« Archer. Phill. R. ii. p. 327. — Homer 
ff. I^eddiacd. Hagg. C R. i. p. 337.) 

(c) Time, whether a Bar to Suit for 
Nullity, 8fc. 

Lapse-of time no bar to such suit by licence, 
by reason of minority and want of consent. 
— {Duins V. Donovan. Hagg. B. ilL p. 301.) 

XII. — Jactitation of. 

1. Principle of Foundation of Suits for. 

The Ecclesiastical Courts are bound to 
receive such proceedings, for the protection 
of .persons against the extreme inconveni- 
ence c^ unjust claims, and pretensions to 
marriage, which has no existence at all. If 
a person pretends such marriage, and pro- 
claims it to others, the law considers it a 
malicioiis act, subjecting the party, against 
whom it is sett up, to various disadvantages 
ef fortune -and reputation, and imposing upon 
the public (which, for many reasons, is in- 
terested in knowing the real state and condi- 
tion of individuals who compose it) an untrue 
character ; interfering in many possible con- 
se%ueiioes with the good order of •society, as 
weU as the rights of those who are entitled 
to its proteotion : it is^ therefore, a fit sub- 
juct for legal i^dress; and this redress is 
obtained by charging the supposed offender 



with havinp^ fiils^ly and malicioasly boasted 
of a matnmomaT connection ; and, upon 
proof of the fact, obtaining sentence, enjoin- 
ing him or her to abstain in future from such 
false and injurious representations, and pu- 
nishing the past offence by a condemnation 
in cost of the proceedings. — (Hawke v. Corri. 
Hagg. C. R. 11. p. 284.) 

2. Defence in Suits for. 
{a) Nature of 

Three different offmeet may he opposed. 
It is obvious that the fact of jactitation may 
be denied ; in which case, if not proved, the 
accusation shares the common fate of other 
unfounded charges. 

Secondiy, it may be admitted that such 
representations have been made, but that 
tkeyare true ; for thatamarriage has actually 
passed, and in such a way as to give the 
party a right to claim ^e benefit of it In 
that state of things, the proceeding assumes 
an other siiape, that of a suit of aultlty of 
maniage aad of msti^tutloii of iconjugal 
rif^bls, or an enquiry into the fset, and vaJi- 
dily of isuoh .asserted marriage 4 aad it will 
d^end «pon the resnit of that eMioiry, 
whether the party has falsely pretended, or 
truly asserted, such marriage. In tihe for- 
mer case, the Court will pronounce a sentence 
of nullity, and enjoin silence in future. 
In the latter, the Court would enjoin the 
aooBser to rc^rn to maitrimonial cohabita- 
tion, unless it eould be idiewn that some 
e^er reason was interposed to dissolve tiie 
obligation. 

A third defence of more rare occurrence is, 
that though no marriage has passed, yet the 
pretension was fully authorized by the com- 
plainant, and, therefore, though the repre- 
sentation is false, yet it is not malicious, 
and cannot be complained of as such by 
the party who has denOunoed it. — (Hawke 
». Corri. Hagg. C. R, ii. p. 284, &c.) 

{h) What may he pleaded. 

It is sufficient for a primA facie defence to 
allege that a fact of marriage actually passed ; 
and the burden of the proof Is unquestion- 
ably shifted on the other party, to shew that 
any thing has occurred ^o invalidate it. — 
Hawke v. CarrL Hagg. C. R. ii. p. 283-) 

3. Where the Ecclesiastical Court wiU not 
relieve against Permissive Jactitation. 

It is too much to expect that, if a person 
imposes false characters of this nature upon 
the world, (the party «ued for jactitation 
having been permitted by Ihe promoter to 
proclaim (their marriage) the Ecclesiastical 
Court is to interpose in this behalf, as soon 
as the consequences of such unfortunate 
Qonduct begin to assail him. It looks in 
vain to find malicious boasting in language 
long authorised, and used by the parly him- 
self.. They likewise change their transient 
connections, and the new favourite is privi- 
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leged with the title of her predecessor^ This 
Coart cannot follow them in these variations 
of humour and condoct, and drop all recol- 
lection of the false character they have con- 
ferred, at tiie moment they think proper to 
drop it in practice. — (Hawke v. Corri. Hagg. 
C. R, ii. p. 291.) 

4. Suits where sustained, et contra, 
(a) Sustained. 

(lindo V. Belisario. Hagg. C. R. i. p. 
216 ; and in Appendix, p. 7.) — Goldsmid v. 
Bromer. Hagg. C. R. i. p. 324. 

(6) Not Sustained. 
(Walton V. Rider. Lee*s R. i. p. 16. — 
Westcombe v. Bods. Lee's R. i. p. 59.) 

6. Woman f where admitted to her Suppletory 

Oath. 
(Westcombe v. Dods. Lee's R. i. p. 59.) 

6. Sentence in Suits for — Effect of. 

Sentence in the Spiritaal Coart against a 
marriage, in a suit for jactitation, is not con- 
clusive evidence so as to stop the Court from 
proving the marriage in an indictment for 
polygamy.— {Walton v» Rider. Lee's R. i. 
p. 16, &c.) 

XIII. — NULUTY OF MARRIAGE. 

1. Form of the Suit. 

A civil suit to annul an incestuous mar- 
riage, brought by the sisters of the husband, 
maintained. The slightest interest is suf- 
ficient to enable a party to bring a suit of 
this kind.— (Faremouth v. Watson. Phill. 
R. i. p. 355.) 

2. Inclination of the Court as to Suits for. 
It is a just observation, that the Court has 

less dissatisfaction in applying the provi- 
sions of the Marriage Act in a case of this 
description (marriage by banns) than in one, 
where the party, who institutes the suit, has 
obtained the licence by his own perjury. — 
(Droney v. Archer. Phill. R. ii. p. 328.) 

3. Caution exercised hy the Court in respect 

of 
In suits of nullity the Court is bound to 
act with peculiar caution, lest the legitimacy 
of children may be improperly brought into 
question.— (Wright v. Ellwood. Hagg. R. ii. 
p. 600.) 

4. Incongruity between the Libel and Evi- 
dence — Effect of. 

A citation, issuing as " in a suit of nullity 
of marriage, by reason of a former marriage,'' 
will not found a sentence of separation, << by 
reason of an undue publication of banns," 
the woman being therein described as 
spinster, the first husband having died sub- 
sequent to the publication of banns, but 
prior to the marriage. — (Wright v. Ellwood. 
Hagg. R. ii. p. 598.) 



5. Matters pleadMe in bar. 
(a) Former Marrimge. 

It is competent to a party to set iit> the 
nullity of the first marriage in bar of a sen-' 
tence prayed of the nullity of the second, by 
reason of that first ; though he is convicted 
already of bigamy in respect of the said mar- 
riages.— (Bruce V. Burke. Add. R. ii. p. 
471.) 

(JH) Where Nullity may be pleaded^ and 
when pleaded, to be first disposed of 
Nullity of marriage being asserted in an- 
swer to a libel charging adultery, the question 
of nullity is first to be disposed of. — (Maybew 
V. Mayhew. Phill. R. ii. p. 11.) 

(c) Subsequent de fs^to Marriaye. 
A subsequent de facto marriage of the 
woman with an other man is pleadable, to 
shew that the parties did not live together as 
husband and wife. — (Duins v. Donovan. 
Hagg. R. iii. p. 301.) 

6. Matters not pleadable. 

Subsequent declaration of a parent. — 
(Cresswell v. Cosins. Phill. R. ii. p. 281.) 

7. Evidence and Proofs, 

(a) Factum of Marriage. 

In a cause of nullity of marriage, the al- 
leged fact of marriage of the legal nullity of 
which a declaratory sentence is prayed, must 
be proved ; in which part of his case, if the 
plaintiff' fails, it is the duty of the Court to 
withhold its declaratory sentence of nullity ; 
how clearly soever all the several facts maybe 
established in evidence, upon which, had the 
marriage itself been established by similar 
evidence, a sentence declaratory of its nul- 
lity might well have been founded. This at 
least is the rule, where the plaintiff* and de- 
fendant respectively are the alleged con- 
tracting parties. — (Nokes v. Milward. Add. 
R. ii. p. 386.) 

(b) Want of Consent. 

The party who prays the sentence of nul- 
lity, must prove the fact of the marriage 
having been had without the consent of the 
father, &c.— (Smith v. Smith. Phill. R. i. 
p. 294.) 

(e) Identity, 

It is a clear rule, and a rule founded on 
the necessity of the case, that the identity 
must be proved by other testimony than tiiat 
of the parties themselves ; it must be proved 
by witnesses, who can speak to the facts 
from their own personal knowledge.— (Searle 
V. Price. Hagg. C. R. ii. p. 190.) 

A decree of confrontation is an assistance 
to the proof, only to be applied for on special 
ground. — (Ibid. p. 191-2. — And see Wyatt v. 
Henry. Hagg. C. R. ii. p. 217, 9, 21. — 
Bayard v, Morphew. Phill. R. ii. p. 322.) 
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(d) Evidenct of Parentis 

That a patent is a material witness is not 
to be denied ; and the Coart will always pay 
dae attention to such evidence ; to the pro- 
bability of the circnmstances stated, the 
credit of the person, and the degree of sap- 
port or confirmation that it may receive from 
others. — (Hodgkinson v. Willue. Hagg. €• 
R. i. p. 284.) 

S. Nature of the Senienee, 

The sentence of the Ecclesiastical Courts 
is declaratory only. — Bowser v. Ricketts. 
Hagg. C. R. ii, p. 214.) 

9. Appeal in respect of Sentence. 

An appeal only suspends the«sentence ap- 
pealed from, does not render it a nullity. 
Hence the Statute 3 Geo. lY., c. 76, (which 
passed after the sentence of the Consistory 
Court of London pronouncing a marriage 
null and void, by reason of minority and 
want of consent under 26 Geo. II., c. 3d, 
though pending an appeal from that sentence,) 
held in no degree to affect the question of 
such marriage. — (Blyth v. Biyth. Add. R, 
i. p. 312.) 

10. Where established, et contra. 

fa J Where established* 

(Bird 17. Bird. Lee's R. i. p. 621. — Homer 
V. Leddiard. Hagg. C. R. i. p. 337. — Turner 
r. Meyers. Hagg. C. R. ii, p. 414. — Pouget 
V. Tomkins. Hagg. C. R. ii. p. 142. — Day v. 
Davis. Hagg. C. R. ii. p. 172. — Searle v. 
Price. Hagg. C. R. ii. p. 187. — MeddowcrofI 
V. Gregory. Hagg. C. R. ii. p. 207. Phill. 
R. ii. p. 366.— Wyatt v. Henry. Hagg. C. R. 
ii. p. 215. — Harford v. Morris. Hagg. C. R. 
ii. {>. 4523. — Middleton v, Janyerin. Ha^g. C. 
R. li. p. 437, — Anghtie v. Aughtie. PhiU. R. 
i. p. 201. — ^Faremouth v. Watson. Phill. R. 
i. p. 365. — Greenstreet v. Comyns. Phill. R. 
ii. p. 10. — ^Tumer v. Felton. Phill. R. ii. p. 
92. — Robinson v. Robinson. Phill. R. ii. p. 
285. — Bayard v. Morphew. Phill. R. ii. p. 
321.— Thorpe v. Brider. Phill. R. ii. p. 369. 
— ^Johnson v. Parker. Phill. R. iii. p. 39. — 
Stanhope v, Baldwin. Add. R. i. p. 93. — 



Oreen v. Dalton. Add. R« i. p. 289. — ^Bmoe 
V. Burke. Add. R. ii. p. 471.— ^Farquharson 
«• Farquharson. Add. R. iiii p. 282. — Ports- 
mouth V. Portsmouth. Hagg. R, i. p. 365. — 
Duins V. DonoTan. Hagg. R. iii. p. 301. — 
Wiltshire v. Prince. Hagg. R. iii. p. 332. — > 
Conway v. Beazley. Hagg. R. iii. p. 639.) 

(h) Where not established. 
(Hodgkinson v. Wilkie. Hagg. C. R. i. p. 
262.— Wakefield v, Mackay. Ibid. p. 394. 
— Ewing V, Wheatley. Ibid. ii. p. 176, — 
Fielder v. Fielder. Ibid. p. 192.— Sullivan 
V. Oldacre. Ibid. p. 238.— Ibid. Phill. R. 
ii. p. 46. — Ruding v. Smith. Hagg. C. R. ii. 
p. 371. — Guest v. Shipley. Ibid. p. 321. — 
Briggs V. Morgan. Ibid. p. 324. Phill. R. ii. 
p. 326.— Cope V. Birt. Phill. R. i. p. 224. 
Ibid. Hagg. C. R. i. p. 434. — Smith v. Huson. 
Phill. R. i. p. 287. — Dobbyn v. Comock. 
Ibid. ii. p. 102. — Agg v. Davis. Ibid, 
ii. p. 341. — Norton v. Seton. Ibid. iiL p. 
147. — Diddear v. Fawcett. Ibid. iii. p. 
680.) 

XIV. — Restitution of conjugal rights. 

1. Suits for. 

(a) Where established. 

(Grant v. Grant. Lee's R. i. p. 692. — 
Holmes v. Holmes. Ibid. ii. p. 116. — Dal- 
rymple v. Dalrymple. Hagg. C. R. ii. p. 64. 
— Herbert v. Herbert. Ibid. p. 263.) 

(b) Where not established. 

(Scrimshire v. Scrimshire. Hagg. C. R. ii. 
p. 396.) 

2. Costs of the Wife. 

The wife having a separate property of 
her own, is liable to pay her own costs. — 
(Holmes v. Holmes. Lee's R. ii. p. 91.) 

3. What may be pleaded in bar. 

(a) By the Wife. 

No facts are sufficient to bar the proceed- 
ing, except such as would be sufficient to 
have entitled her to a divorce in an original 
suit. — (Holmes v. Holmes. Lee's R. ii. 
p. 116.) 



MINORS. 



Authority of Ecclesiastical Courts. 
As to their Education and Maintenance, 
The Arches Court has no jurisdiction to 



determine the allowance to be made for the 
maintenance and education of minors. — 
(Fleet V. Holmes. Lee's R. ii. p. 140.) 
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MISKOM£B. — ^MODUS* — ^MOHUMENTS. 



MISNOMER. 



Page. 
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2. Where iwt fatal 168 

II. — Ofthbpabviks • -•••• 1*8 

1. WherewiifalUd Iff 

(a) InTa/UmeKtary SwU -.. 158 
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ih) tmCrimimdSmU 168 

9. Hawewtd * Vi» 

9. Coanequence rf Plea im AbaUmentt on oc- 

count cf. ,.••.••-• 168 

III.—Of parish 158 

Where wt fatal 158 



I. — Of tbe juiioE. 

i. Wimre fatal. 

Offioe of the judge wrongly described ia 
a copy of the articles, fatal. — (O. I. P., by 
Williams «. Bott. Hagg. C. R. 1. p. \^ 

Asd Uiat error may be taken adyantage of 
by a plea in bar. — (IlMd. p. %.) 

2. Where not fatal. 

Where the parties are cited to answer th« 
articles to be exhibited by his officer in the 
fume efthe hishapj instead of ilie jodge, the 
proceedings are not to be impeached on that 
ground ; the office of the judge l^eiiig deri- 
vative, and not original, from the bishop. — 
(O. I. P., by Maidman v. Malpas. Hagg. C. 
R. i. p. 209, &c.) 

It is not a fatal ejection that tiie articles 
were exhibited in the name of the surrogate. 
and not of the/ud^e.— (O. I. P., by Prankard 
V. Deacle. Hfagg. R. i. p. 169.) 

n. — Of THE PARTIES. 

1, Where not fatal, 
(a) In Testamentary 8tats» 

In a testamentary salt, tbe citation of a 
paity by an erroneons chriirttan name, there 
being no Aofibt as to the identity of the per- 
son, holden to be sufficient. —(Powell v. 
Burgh and others. Lee's R, ii. p. 517.) 

(h) In Criminal Suits. 
In a criminal soit^ it is not a fatal variance 



that the defendant, in the citation, was de- 
signated "Harris," and, in liie articles, 
** Harris," alias " Harry."— (See O.LP., by 
Griffiths «• Reed and Harry, otiierwise 
Hanris. Hagg. R. L p. 196.) 

2. How cured. 

By appearance. — ^In a plea in abatement, 
an objection, on £he ground of misnomer of 
the party, if not taken before issue, would 
be too late ; for, by giYing issue, the party 
allows himself to be the person designed. — 
(O. I. P., by Williams v. Bott. Hagg. C. R. L 
p. 3.) 

3. Consequence of Plea in Abatement — on 
account of 

Whoever alleges a misnomer Is bound to 
asngn the true name by which he means to 
abide, and against which he shall not be at 
fiberty to aver.— <By Six William Scott, in 
Pritchaid v. J^lby. Hagg. C. R. i. p. 187-) 

IIL— Of PAsam. 

Where mat fatal. 

If within the jurisdiction of the j-ttdge, it 
is but a simple misnomer, or folse addition — 
and unless it appears that a wxong poriM>n is 
proceeded again&t — ^the Court will not wil- 
lingly attend to such objectioas. — i(By.Sir 
Wiliiam Scott, inBarham v. Barhauu Ha^. 
a R. 1. p. 7.) 



MODUS. 



Proof of. 

Where necessary y et contr&. 

If a person has lands in the parish in 
which he has cattle for the plough and pail, he 
is not excused from paying tiUies for unpro- 



fitable cattle depasturing in an other parish. 
The vicar having insisted on a modus for a 
less sum than he would be entitled to for 
tithes of coanmon right, tt isnot neoeasary for 
him to prove ihe modus in the f uiket man- 
ner.— ^Harry t>. litUetoB. lMfi*» R. L p. 801.) 



MONUMENTS. 
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I.— Erection of 159 

Necessary Authority for 169 
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II.— Suits for removal of 159 

Formqf 159 
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I. — Erection op. 

Neetuary Authority for. 

1. Of Ordinary, 

The ordinary may order amonamenttobe 
taken down, if it is incoaveiiieiitly placed 
in a church. — (Hopper 9. Davifl and others. 
Lee's R. i. p. 640.) 

2. €f Inmmbent, 

If the ordinary does not interpose, the 
parson's authority to erect it is sufficient — 



(Hopper 9. Davis and others* Lee's R. i. p. 
640.) 

II. — Suits for removal of. 
Farm of 

The suit should be by articles. — (Hopper 
V. Davis and others. liee's R. L p. 640.) 

Proeeedinff against a person for erecting 
tombs in the churchyard, without due aatho* 
rity, sustained.~(Bardin and Edwards v, 
Calcott Hagg. C. R. i. p. 14.) 

And see title Faculty, 



NOVITER PERVENTA. 



I* — ^WHAT FACTA ARE PLEADABLE AS 169 

II. — Up to what time pleadable, amd by 

WHAT AUTHORTTY 150 



m.— Necessary affidavits 



Pttge. 
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I. — ^What facts are pleadable as. 

In a rejoinder to, or upon, a responsive 
allegation, the only facts strictly pleadable 
are those either contradictory to, or expla- 
natory of, facts pleaded in the allegation to 
or upon which it rejoins ; and those noviter 
perventa to the proponent's knowledge — 
though the Court fnay^ in its discretion, per- 
mit nicts to be pleaded which came under 
none of those descriptions, under certain 
circumstances.— (Dew v, Clark. Add. R. ii. 
p. 102.) 

When the Court is prated to rescind the 
conclusion of a cause, in order to fresh 
matter being pleaded, it always reijuires to 
be sati£(fied, both that the party praying it, is 
in no Ukchety and that the measure prayed is 
one essential to the ends of justice. It 
always further requires that s(»ne special 
ground be laid (as that of such fresh matter 
having newly come to the party's knowledge, 
or, as the case may be,) to found the prayer. 
(Durant v. Durant. Add. R. ii. p. 267.) 

Where a witness is desiyned (i^ fortiori 
vouched) by the one party, to precise facts, 
it is open to the other to plead, before publi- 
cation, declarations of tne witness contraiy 
to those facts ; which, if he does not, he shall 
not plead them after publication, in excep- 
tion to tiie testimony of the witness ; unless 
they are noviter perventa^ &c., t. e. come to 
his knowledge since publication.— ^Atkin- 
son V. Atkinson. Add. R. ii. p. 484.) 

Facts, noviter perventttf newly come to the 
knowledge of the proponent, are the sole 
facts pleadable after publication, (and that 
only by special leave of the Court) except 



under circumstances very extraordinary. — 
(Clement v. Rhodes. Add. R. iii. p. 41.) 

Exhibits may be pleaded as noviter per' 
venta, after publication, on an affidavit that 
the depositions had not been seen, and that 
the matter was noviter perventa,— --{Jones v, 
Jones. Hagg. R. i. p. 254.) 

Facts of adultery newly come to the know- 
ledge of the par^, may be pleaded after 
publication. — Webb v. Webb. Hagg. R. i. 
p. 349.) 

II. — ^Uf to what time pleadable, and by 

WHAT AUTHORITY. 

After publication — by special leave of the 
Conrt.^Clement V. Rhodes and others. Add. 
R. iii. p. 41.) 

In a suit for separation by reason of the 
wife's adultery, (publication having passed) 
the Court, on an affidavit that material facts 
are newly discovered, may, in its discretion, 
allow the cause to be opened for the purpose 
of pleading further adultery. — (Middleton 
V. Middleton. Hagg. R. ii. p. 134, Supple- 
ment.) 

Material facts newly come to the know- 
ledge of the party, may be pleaded after 
publication. — (Ibid. p. 140, Supplement.) 

III.— Necessary AFFIDAVITS. 
The Court, before granting a prayer to 
rescind the conclusion, in order to the ad- 
mission of an allegation, requires an affida- 
vit setting forth facts material as well as 
** noviter perventa ;" and it generally requires 
also, that the allegation pleading those facts, 
shall be tendered at the time of making the 
prayer.— (Smith v. Blake. Hagg. R. i. p. 88.) 
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ORO AN.— PARISHIONERS.— PAEAPHBRNAUA. — PAUPER. 



ORGAN. 



Erbction of— in parish church. 
FueuUjffor, 
An apphcation for the fpnMi of a faculty 
to erect an or(pui in a parish church refused. 



—(Randall and Hordon, Parishioners of 
Chelsea v. Collins and Ludlow. Lee's R 
ii. p. 217.) 
And see title Faculty, 



PARISHIONERS. 



I.— Their dctibs^ 



Page, 

. 160 II.— Their rights 



Page, 
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I. — ^Their duties. 

If a Tcstry meeting is called, every parish- 
ioner should attend. — (Clutton v. Cherry. 
Phill. R ii. p. 380.) 



II. — ^Thbir rights. 
Every parishioner has a right to be buried 
in the churchyard of his parish.— (O. I. P., 
by Gilbert v. Buzzard and Boyer. Phill. 
R. iii. p. 352.) 



PARAPH ERN ALI A. 



Page, 
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I. — ^WhERE WIFE WAS ALLOWED TO RETAIN. 

The wife directed to retain such of her 

Earaphernalia as were in her own possession ; 
ut the Court would not admonish her hus- 
band to deliver her the rest, which were in 
his custody. — (Robinson v. Robinson. Lee's 
R. ii. p. 593.) 



II. — ^Whbre the Court will not enquire 

INTO. 

In a suit for diyorce, by reason of the 
husband's adultery, the Court will enquire 
into his depriving of the wife of her para- 
phernalia. — (D'Aguilar ». D'Aguilar. Hagg. 
R. i. p. 774.) 



PAUPER. 
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Reaton and Prwilege qf ••• 160 

II.— Where DisPAUPERiSED 161 

III.— Commencement of suit in forma 
PAUPERIS 161 
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I. — Suit in forma pauperis. 

Reason and Privilege of. 

To sue as a pauper is a great privilege of 
law— it belongs only to the necessity arisi;]g 
from absolute poverty, and from the absence 
of any other mode of obtaining justice ; no 



person is entitled to the gratuitous labours 
of others, who can furnish the means of pro- 
viding them for him ; besides, it places the 
adverse party under great disadvantages — ^it 
takes away one of the principal checks upon 
vexatious litigation ; the legal claim to so 
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greBt a priyilege ought, therefore, to he 
clearly made out. It is a complete but not 
uncommon misapprehension of the law, to 
suppose that because a person is in insol- 
vent oircnmstances, and because he cannot 
truly and conscientiously swear that he is 
not worth 5/. after all his just debts are paid, 
that therefore he is entitled to be admitted, 
or rather proved as a pauper; it is primi 
facte ground to admit him as such, but no 
more ; if it were otherwise, many persons 
living in great splendour and luxury, would 
be so entitled : for many persons in business, 
in the enjoyment of an immense income, and 
maintaining a proportionate expenditure, 
would not be worth 62. after the pajrment of 
tbeir just debts. — (By Sir John Nichoil, in 
liovekin and others v. Edwards and others. 
PhilL B. i. p. 183, &c.) 

II. — Where dispauperized. 
A party who had been admitted to sue in 
f&rmk pauperu, dispauperised.-^Lovekin 
and others v, Edwards and others. Phill. 
R. i. p. 179.) 



Ill — ^Commencement of suit infarmi 

Pauperis. 

A party may commence a suit infortnA 
pauperis.'^^---{ln the goods of Ann Jones. 
Hagg. R. i. p. 81.) 

ly. — ^Wherb condemned in costs. 
^ Were capacity and volition are estab- 
lished, a party suing infamU pauperif, who, 
after a long acquiescence,^ calls in probate of 
a will, on a suggestion of incapacity, fraud, 
and circumvention, may be condemned in 
costs; and the taxation be suspended. — 
(Wagner v. Mears. Hagg. R. ii. p. 524.) 

V. — ^WhERE admitted — ON APPEAL. 

A respondent may be admitted as a pauper 
in the Court of Appeal ; and the Court looks 
to his faculties at the time of his application^ 
not at what he may have been possessed of 
at a former time. — (Taylor v. Morse. Hagg. 
R. iii. p. 179.) 

VI. — In defamation causes. 
(See title Defamation^ ante, V.) 
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I.— Old rules of practice • • . • 161 

AuthorUyqf 161 

II. — Modern practice 161 

1. On Personal Answers 161 

2. On Appeals 162 

3. OnAffidavits... 162 

4. On Administration 162 

6. On Alimony 162 

6. OnArticUs 162 

When demandable 162 

7. OnCiimtions 163 
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9. On Contempts and Coninmaeies 162 

10. Oncosts 162 

11. OnExhihits 162 

12. As to Evidence 162 

13. On Excommunications 162 

14. On Inhibitions 162 

15. On Invocation of Causes 162 

16. OnLejgacies 4 162 

17. On Marriage Suits 162 

Delay— the effect <^ 162 

(a) Where/at^ 162 

Cb) Where permitted to be aeeountedjwr 
—-andhow 162 
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18. On " Noviter Perventa" 162 

19. On Proceedings " pari passCl " 162 

(a) InWiUCauses 162 

As to Persons propounding different 

Interests 162 

CbJ In CHmitud Suits 162 

20. Where Court wHl direct its Officer to at- 
tend with Papers at a Trial of an Indictment 162 

21. As to delivering out of Papers Testameu' 
taryfrom the Registry 162 

22. i« to*' Persona standi" 162 

23. AstoProxies ....« 162 

24. AstoProctor 162 

25. AstoProcess 163 

26. On Puhlication 163 

27. As to Postponement qf Causes 163 

28. On Renunciation 163 

29. On LeHers 1^ Reqaut 163 

80. On Sentences 163 

31. On Term Probatory 163 

32. On WiUs 163 

Who may Cite in respect of Suits concern- 
ing.... 163 



I. — Old bules of practice. 

Authority of. 

If the old practice be consonant to reason 
and analogy, and has undergone no autkort'- 
tative alteration, it is, or oaght to be, the 
practice of the Court at this day. — (By Sir 
John Nichoil, in Darant v. Durant. Add. 
R. i. p. 118.) 



II. — Modern practice. 

1. On Personal Answers. 
The old practice in this matter of personal 
answers, being both perfectly reasonable 
and perfectly analogous to the correct prac- 
tice in similar cases, should and must, in all 
cases, ex strictijuris, be the practice of the 
Ecclesiastical Courts at this very day.^By 

X 
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PRACTICE. 



Sir John Nicholl, in Darant «. Dnrant Add. 
R. i. p. 123.) 
(And see tide Antwert, XIII. 1.^ he.) 

2. OnAppedit* 

(See title AppetU, generally.) 

3. On AffidaviU. 

(See title AffidtmU^ generally.) 

4. On Administration, 

(See title Administratiany generally.) 

6. On Alimony. 
(See title Alimony , generally.) 

6. On Articles. 

When demandahU. 

Question of practice. — ^Whether, on a cita- 
tion to appear on a day fixed, and receive 
articles, &c. the person is entitled to demand 
that the articles shall be delivered on the 
first Court day, or that otherwise he shall be 
dismissed — ^not so held. — (O.I. P., by Hatch- 
ings V. Denziloe and Loveland. Hagg. C. 
R. i. p. 170, in Note ; and see title Articles, 
Ily and that title generally.) 

7. On Citations. 

(See title Citation^ generally.) 

8. On Conclusions — Rescinding of, 
(See title Conclusion, generally.) 

0. On Contempts and Contumacies. 
(See title Conten^t, generally.) 

10. On Costs. 

(See title Costs, generally.) 

11. On Exhibits. 

(See title Exhilnts, generally.) 

12. As to Etndence. ' 

(See titles Evidence, Examiner, Witness, 
generally.) 

13. On Excommunications. 

(See title Excommunication, generally.) 

14. On Inhibitions. 

(See titles Inhibition, Appeal, generally.) 

15. On Invocation of Causes. 

(See title Invocation of Causes, generally.) 

16. On Legacies. 

(See title Legacy, generally.) 

17. On Marriage Suits. 
Delay— the Effect of. 

(a) Where fatal. 
(See Walker v. Walker. Phill. R. ii. 
p. 153.) 

(ft) Where permitted to be accounted 
for — and how. 

(See Best v. Best. Phill. R. ii. p. 161, 



172.— See titles Mmrriage, Rights {Cat^Mi), 
generally.) 

18. On Noviter Perventa. 

(See title Noviter Perventa, generally.) 

19. On Proceedings ** pari passA. 

(a) In Will Causes. 
As to Persons propounding iSffertwi 
Interests. 
Parties propounding difiibrent Interests to 
proceed jMrt pass4i.— ^Waller and Smith v. 
Heseltine and Burgh. Phill. R. i. p. 170.) 

(ft) In Criminsd Suits. 

Application that the proceedings in one 
cause might be suspended in order that the 
two causes mightproceed/Nirt|NM#^, rejected. 
— (O. I. P., by Glover v, Bilton. Hagg. R. ii. 
p. 683, in Note.) 

20. Where Court wHl direct its OffUer to 
attend with Papers, at a Trial ofanlndiet-' 
ment. 

The Court, if prayed, will direct its officer 
to attend with the papers in a cause, at the 
trial of an indictment, preferred by one of 
the two litigant parties against certain wit- 
nesses examined on behalf of the other, for 
a conspiracy to sustain, by false oaths, the 
case of that other ; and, upon their conviction 
ensuing, it will permit this to be pleaded^ in 
exception to the testimonies of such vnt- 
nesses.-— (Westmeath v. Westmeath. Add. 
R. ii. p. 380.) 

21. As to deliveriiM out of Papers Testasnen- 
tary,from the Registry. 

Original papers brought into the Registry 
by A., in a suit between A. and B., as to the 
will of C, cannot be delivered out to D., on 
an affidavit of D.'s attorney, that D. is heir- 
at-law of C, was in possession of certain 
premises, and that these papers were muni- 
ments of title thereto. — (In the goods of 
George Hulme. Hagg. R. ii. p. 84!) 

22. As to " Persona standi." 

The appellants (interveners in the Court 
below) being described in the commission of 
delegates as ** the parochial schoolmasters 
of Scotland'* — qtuere, whether, notwithstand- 
ing the absolute appearance of the respon- 
dents, the inhibition ought not to be relaxed 
on the ground that the appellants, not being 
a body corporate, had no persona standi in 
their collective capacity. Administration, 
pendente lite and limited to certain property, 
granted, by consent, to one of the parties. 
— (Parochial Schoolmasters of Scotland v. 
Eraser and others. Hagg. R. ii. p. 613.) 

23. As to Proxies. 

(See title Proxy, generally.) 

24. As to Proctor. 

(See title Proctor, generally.) 
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M. As to Proetis. 
(See titles Process and Servies Personmlf ge- 
nerally.) 

96. On PubUeation. 
(See titles Puhlieation^ AduUsrifj Noviter 
Perventa, Conclusion {Rescinding of), gene- 
rally.) 

27. As to Postponement of Cmuses. 

After publication in a suit for separation 
for the nnsband's adultery, the Court will 
not, in the first instance, delay the hearing 
in order that the wife may counter-plead her 
letters annexed to the husband's interroga- 
tories, from which conniyance, or a par de^ 
Ixetwny (neither pleaded) is to be inferred ; 
bat temble, that it will not ultimately allow 
her to be barred by reason of such letters, 
without affording her an opportunity of ex- 
plaining them. — (InTurton Y. Turton. Hagg. 
R. iu« p. 643.) 



28. On RensmsUstim. 

(See titles RenMSkeisAiom, Administroltion, 
Prdkate, generally.) 

29. On Letters of Roquest* 

(See title Letters cf Request, generally.) 

30. On Sentences. 
(See title Sentence.) 

31. On Term Probatory, 

(See title ** Term Probatory," generally.) 

32. On Wills. 

Who may Cite in respect of Suits con- 
cerning. 

A next of kin, contesting a will propound- 
ed by an executor, may take out a decree 
citing all persons interested under the will 
" to see proceedings/' — (Colyin v. Fraser. 
Hagg. R. i. p. 107.) 

And see title Wul, generally. 



PRAYER BOOK. 



Authority of. 
The book of Cfommon Prayer has been con- 



firmed by Parliament^Kemp v. Wickes. 
Phill. R. iii. p. 268.) 
And see title Liturgy. 
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I.— What are — ^and op those op the arch- 

BISHOPflU 

^ A peculiar, in the eclesiastical accepta- 
tion of the term, is a district exempt from 
the jurisdiction of the diocese.^See Augh- 
tie V. Aughtie. Phill. R. i. p. 201, in Note.) 

II. — Nature op. 

The yery term "peculiar,'' " ex vi termini/' 
supposes an exemption from ordinary juris- 
diction. And Ayliffe, in his "Parergon 
Juris," heads his chapter ''of peculiars or 
exempt jurisdictions," as if they were syno- 
nifflous terms. He g^oes on to say, " pecu- 
iiars are exempt jurisdictions ; not because 
^ey are under no ordinary, but because 
they are not under the ordinary of the dio- 
cese, but haye one of their own." And so 
Gibson, in his Codex, and Godolphin also, 
though they treat the subject more at large> 
draw the same conclusion. There are, how- 
ever, different sorts of peculiars ; and they 
hayediff'erentrightsbelongingto them, which 
mast be regulated either by the nature of the 



peculiar itself, or by ancient usage. There are 
some more highly exempt than others, I mean 
royal peculiars ; which were anciently exempt 
from the jurisdiction not only of the dioce- 
san, but of the archbishops also, and which 
were immediately subordinate to the see of 
Rome. By the Statute of King Henry the 
Eighth, these were placed immediately under 
the jurisdiction of the crown; and all ap- 
peals from them lie directly to his Majesty 
in the High Court of Delegates. But thje 
more common sort of peculiars are those in 
which the bishop has no concurrency of 
jurisdiction, and are exempt from his yisi- 
tation. These have their appeals directly 
to the archbishops, and not to the diocesan 
within the circle of whose diocese they are 
locally situated. There is a third descrip- 
tion of peculiars which are still subject to 
the bishop's yisitation ; and, being so, are 
still liable to his superintendance and juris- 
diction. Wood, in his Institute, mentions 
these. He says, ** these the bishop visits at 
his first and at his triennial visitations." 
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Here the appeal lies from the pecaliar to 
the diocesan; but the right of appeal and 
the right of yisitation seem almost neces- 
sarily to go together. — (By Sir John NichoU, 
in Parham v. Templar. Phill. R. iii. p. 
.246-6.) 



A pecaliar is not subordinate to, bnt co- 
ordinate with, the jurisdiction of a bishop. 
—(Ibid. p. 348.) 

III. — ^Who judges of. 

(See Aughtie v. Aughtie. Phill. R. i. p. 
1W2, in Note.) 



PENANCE. 



(See Burgess v. Burgess. Hagff. C. R. i. 
K 393.— Blackmore v. Brider. Phill. R. ii. 



p. 362. — Courtail v. Homfray. 
ii. p. 1^ 
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I. — Course of taking — on intestacy. 

1. As to Nephews and Nieess, 

(a) By Representation. 

They never take by representation. — 
(Girardot Busissieres v. Albert, by her Guar- 
dian. Lee's R. ii. p. 51.) 

(bj Per Stirpes, 

When they concur with a brother or sister, 
they take per stirpes^ — (ibid. p. 51.) 

(c) Per Capita. 
Id other cases per capita. — (Ibid. p. 51.) 

2. Succession to — of British Subject dying 
domiciled in any part of the British Em^ 
pire, Intestate. 

The succession is to be regulated by the 
law of that part of the British empire which 
was his domicile at the time of his death. — 
— (Curling v. Thornton. Add. R. ii. p. 14.) 

But qtuere, whether a British subject can 
so far *^ exuere patriam*' as to render his 
property here liable to distribution accord- 
ing to Viny foreign law, even in case of intes- 
tacy. — (Ibid. p. 17.) 

3. Guardians of. 
Appointment of. 

The Prerogative Court has as clear a 
right as the Court of Chancery to appoint 



guardians of personal estate. The guardian 
appointed by this Court preferred to be con- 
firmed in the administration to the guardian 
appointed by the Court of Chancery .—-(Bro- 
therton, executor of Lady Cooke Winford 
V. Hellier, by Sarah Harris, his guardian. 
Lee's R. ii. p. 131.) 

II. — Force of words '^ rest and residue." 

They include the whole personal estate. — 
(Bradshaw v. Bradshaw. Lee's R. ii. p. 270.) 

III. — Of wife's share, divorced from her 

HUSBAND — payment OF. 

An administratrix monished to pay the 
wife's distributive share in the effects of an 
intestate, to the husband, without her join- 
ing in any receipt, she having been divorced 
from her husband, and having absconded. 
— (Cook V. Cooper. Lee's R. ii. p. 504.) 

lY. — Distribution of according to foreign 

LAW. 

On the validity of a will by a domiciled 
inhabitant of Scotland, the Court will defer 
to the law of Scotland, and will pronounce 
in favour of the will, or that the deceased 
died intestate, according as the question 
is determined by the Scotch Court of Pro- 
bate. — (Hare and others v. Nasmyth. Add. 
R. ii. p. 25.) 
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4. Variance, in CUaition and Articlee 166 

XXII. — In respect of pleas 166 

Averments qf 166 

XXIII. — In respect of pews 166 

XXIV.— In reject op noviter per- 

VBNTA 167 

XXV. — In respect of proceedings in 

foreign courts 167 

XXVI.— In respect op publication .... 167 
XXVII. — In respect of church-rate . . 167 
XXVin.— In respect of rejoinders . . 167 
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VI.— In suits for brawung 168 
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IX. — In suits for incest 168 

X. — In suits for incontinence 168 

XI.— In suits for smiting 168 
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CbJ AstothelAbel 168 

!>.- In respect to seat causes . . : 169 

£.— In testamentary suits 169 

I.— Circumstances pleadable 169 

II.— In RESPECT OF LEGACIES 169 

1. AstothelAbel 169 

^ 2. All^ations in respect 4^— m Suits for^ . 169 



A. — ^Miscellaneous points. 

I. — In respect of allegations. 

(See title AUegatioUy ante. III., IV., V.) 

II. — In RESPECT OF ANSWERS. 

(See title Answersy ante.) 

III. — In RESPECT OF APPEALS. 

(See title Appealy ante, V., XIII., XIX.) 

rV. — In RESPECT OF ARTICLES. 

(See title Articles, ante, I., (a), (e), 

V. — In respbct or citations. 

(See title Citation, ante, II., 1, 2, 3, 4, III., 

].(«), (6), &c.) 

VI. — In RESPECT of CONVICTIONS. 

Where pUadaMe, and far wlutt purpose. 
The Court, if prayed, will direct its officer 



to attend with the papers in a cause, at the 
trial of an indictment, preferred by one of the 
two litigant parties, against certain witnesses 
examined on behalf of the other, for a con- 
spiracy to sustain, by false oaths, the case of 
that other ; and, upon their conviction en- 
suing^, it will permit this to be pleaded, in 
exception to the testimony of sueh witnesses. 
— (Westmeath v, Westmeath. Add. R. ii. 
p. 380.) 

VII. — In RESPECT OF DEEDS. 

Haw to be pleaded. 

Deeds should not be annexed to an alle- 
gation, but be deposited in the registry, and 
the material parts only recited in the plea. 
-^Mynn v. Robinson and others. Hagg. 
R. i. p. 60.) 
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Yin.— In RBSriCT op DBflCRlPnOMt weono. 

I. €fOffi€€. 

Charchwardens and their predeoesson, 
thoagh constantly acting for a whole town- 
ship consisting of three districts^ were uni- 
formly descril^ as churchwardens of A., the 
principal place in the township, and where 
the chapel stood. In a suit for subtraction 
of church-rate the Court reversed, with costs 
in both instances, a sentence sustaining a 

grotest that the defendant occup3ring lands 
1 the township, but not in the district, in 
which A. was situate, was not legally sued 
by churchwardens thus described. — (James 
and Stanley «. Keeling. Hagg. R« iii. p. 
483.) 

2. Cf Pmrith. 

The eiTect of a citation describing the party 
in wrong parish, cured by appearance. — 
(Barham v. Barham. Hagg. C. R. i. p. 6.) 

IX^— In respect of exhibits. 
(See title ExMhits, ante, II., 1, 2, III.) 

X.-^In respect op pacts* 

Printiplet of pleading them. 

It is a principle of all Courts, whose pro- 
ceedings are regulated by the civil law, that 
all facts shall be pleaded and proved before 
the deposition of the witnesses are seen, 
from the danger which might arise from the 
fabrication of evidence to meet the defects 
of the case.--<By Sir John NichoU, in Ye- 
relst V. Yerelst. Phill. R. ii. p. 146.) 

XI. — In respect op fraud. 
(See title Frauds ante, I.) 

XII. — ^In respect op felony. 
Felami&ui aeU^on what principles admitted, 
and, under what limitation, allowed, to be 
pleaded in the Ecclesiastical Courts.— -(Nash 
r. Nash. Hagg. C. R. i. p. 140.) 

Xin. — ^In respect op handwriting. 

€f Living Persons, 

Objections to pleadins the handwriting 
of living persons over-ruled. — (Gascoyne v, 
Priddle, by her Guardian. Lee's R. ii. p.. 
48.) 

And see title Handwriting^ ante. 

XIY.— In respect op insanity. 
(See title Insanity^ ante, lY.) 

XY. — In respect op interest. 
(See title Interest^ ante, II.) 

XYI. — ^In respect op interveners. 
(See title JiUervMMr, ante, I., 3. II.) 

XYII.— In respect of instruments. 
I. Contents of. 

A party cannot plead the contents of an 
instrument, unless it is destroyed or in the 



possession of the adverse party.»<Morse tr. 
Morse. Hagg. R. ii. p. 006.) 

% Hem t9heset omt. 

The material parts only should be recited 
in the plea.— (Mynn «• Robinson and othem. 
Hagg. R. i. p. 60.) 

XYIII.-— In respect op judgments. 
I. Cf Foreign Courts. 

(See Sinclair v. Sinclair. Hagg. C. R. i. 
p,207.) 

3. Cf other ComrU. 

The Court ought to adhere to the ancieftt 
and established practice, that you shall not 
be at liberty to gpive a judgment of another 
Court in proof, where the Court cannot see 
the evidence upon which that evidence in 
given.— (By Sir William Wynne, in Price 
«. Clark and Pugh. Hagg. R. iii. p. 272.) 

XIX. — In respect of letters. 

Letters allowed to be pleaded in supply 
of proof. — (Jenkins, Attorney of Morrison, «• 
Bayl^. Lee's R. i. p. 668.) 

Where a letter is pleaded to be in the pos- 
session of the adverse party, the contents 
may be set forth at length, leaving the other 
parU:, if she pleases, to produce the letter. 
—/Croft V. Croft. Hagg. R. iii. p. 317.) 

(And see this title, ante, XYII. 1.) 

XX. — In respect op ubeju 
(See title Articles, ante.) 

XXI.— In respect op misnomers. 

1. Of Parties. 

(See title Misnomer, ante, II., 1, 2, 3.) 

2. Cf Parish. 

(See title Misnomer, ante, III.) 

3. Cf Judge. 

(See title Misnomer, ante, I., 1, 2.) 

4. Variance in Citation and Articles, 

In a criminal suit, it is not a fatal variance 
that the defendant in the citation was de- 
signated ** Harris/' and in the articles 
*' Harris alias Harry.*' — (Griffiths v. Reed 
and Harry alias Harris. Hagg. R. i. p. 196.) 

XXII. — ^In respect op pleas. 
Averments of. 

The averments are to be taken for true, to 
far only as the facts pleaded justify infer- 
ences to the effect of those averments ; which, 
whether they do at all, and, if so, to what 
extent, it is for the Court to determine. — 
(By Sir John Nicholl, in Montefiore v. Mon- 
tifiore. Add. R. ii. p. 356.) 

XXIII. — In respect of pews. 
Answers to a libel in a pew cause directed 
to be reformed. — (Turner v. Oiraud. Phill. 
R. uL p. 634.) 
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XXIV.— Ih MSPftCT OP NovrriR PtRvmrA. 
(See title N&viter Pervemia^ ante, I. II.) 

XXY, — ^In respect of procbedinos in 

POREIGN COURTS. 

Protest, proeeeding in a Court of Brmith, 
pleaded in bar to a suit here for a diyoroe, by 
reason of adultery, not sustained. — (Sinclur 
V. Sinclair. Hagg. C. R. i. p. 2d4.) 

XXYI, — ^In Kespect of pubucation. 

(See title Navii€r PtrvenUiy ante, and title 
Pv^/icatton, post.) 

No party, whether such originally or a 
mere intervener in a cause, can, of right, 
plead in the principal cause, after publica* 
tion has once passed of eyidence taken in 
that cause: but the Court, if prayed, may 
still, ex grmtUf perniit a party so to plead on 
cause shewn. Facts set forth in an affidavit 
in order to found a prayer to that effect, on 
the part of an intervener, stated by the Court, 
and held for reasons stated, to be insufficient 
to sustain the prayer ; but the party so 
prajring permitted, under the circumstances, 
to cross-examine the witnesses on the other 
side — so,' after their evidence published, that 
is, on first giving security for the payment 
of costs, if finally awarded against him by 
the Court — (Clement «• Rhodes and others. 
Add. K. iii. p. 37.) 

XXYII. — In respect of church-rate. 
(See title Ckurek-ratty ante, I., 3, 3.) 

XXVIII. — In respect of rejoinders. 

In a rejoinder to, or upon, a responsive 
allegation, the only facts strictly pleadable 
are those either contradictory to, or expla- 
natory of, facts pleaded in the allegation to 
or upon which it rejoins ; and those n»viter 
perventa to the proponent's knowledge; 
though the Court fnav, in its discretion, per- 
mit facts to be pleaded which came under 
none of ^ose descriptions, under certain 
circumstances. — (Dew «• Clark and Clark. 
Add. R. ii. p. 102.) 

XXIX.— In respect OF TITHES. 

(See title TitkeSy post, L, 4.) 

XXX. — ^In RESPECT OF VERDICTS. 

An allegation pleading a verdict in eject- 
ment, and the remarks of the judge thereon, 
and the names of the witnesses examined, 
rejected.— (Grindell v. Grindell. Hagg. R. 
ill. p. 250.) 

A verdict in an action of ejectment can- 
not be pleaded in a testamentary cause. — 
(Price V. Clock and Pugh. Hagg. R* iii. 
p. 266.) 

B. — In RESPECT OF CRIMINAL SUITS. 

I. — Necessary inquiries. 
Where the Office iifrcmoted* 

1. As to Requisitei of the Articlei. 
Where the office of the j udge is promoted, 
the whole transaction should be fairly stated 



in the articles, fn order, first, that the judge 
may consider whether he ought to allow his 
office to be promoted ; and, secondly, that 
the defendant may be unable to give an 
affirmative issue.— <0. 1. P., by Lea «. Mat* 
thews. Hagg. R. ui. p. 174.) 

2. Motives rf the Promoter* 

In a criminal suit, a defensive plea tend- 
ing to shew the promoter's motives to be 
malicious or vindictive is admissible, as 
bearing on the credit of his witnesses, and 
on the costs ; but it must be specified and 
confined to his conduct with reference to 
the defendant— (O. I. P., by Bennett «. 
Bonaker. Hagg. R. iii. p. 17.) 

A defensive plea in a criminal suit having 
imputed to the promoter malicious motives, 
the Court is bound to admit a plea repelling 
such imputations ; and presentments by the 
churchwardens and vestry of the clergyman's 
misconduct, are admissible for such purpose, 
though not as matters of charge or proof in 
the original article.— (Ibid. p. 19.) 

If in a criminal suit the charges are clearly 
proved, unaccompanied by ciioumstances 
of reasonable excuse or explanation, tiie 
Court, presuming the promoter acts from a 
sense of duty, will not enquire into his mo- 
tives, aUter, if the misconduct be not proved, 
or, even if proved, be sufficiently accounted 
for,— <Ibid. p. 29.) 

^ In criminal suits, the Court will some- 
times inquire into the motives of the pro- 
moter ; but it will presume proper motives, 
unless there be strong proof to the contrary. 
^O. I. P., by Jarman v. Wise. Hagg. R« 
iii. p. 302.) 

II.— Time. 

Leng^ of time, though it may not amount 
to a bar to a criminal suit, will induce the 
Court to admit general explanation, instead 
of requiring a cUrect contradiction or expla- 
nation of each specific fact.— (O. I. P., by 
Bennett v. Bonaker. Hagg. R. iii. p. 26.) 

III. — Mispleadings which vitiate, et 

CONTRA. 

(See this article, ante,yiI.,1.2.,XXI.,3.4.) 

IV. — In suits of adultery. 

1. SpecificatioH of the Charge* 

Where the charge is of keeping certain 
specified houses, to which he (the husband) 
took divers loose women, specification of 
place insufficient without specification of 
time. — (D'Aguilar v. I^Aguilar. Hagg. R. 
i. p. 777.) 

2. Acts Phadahle. 
(a) Minute Acts. 

Minute acts should not be pleaded, but 
properly come out in evidence. — (D'Aguilar 
r. D'Aguilar. Hagg. R. i. p. 776.) 

(h) Before Sentence, 
Adultery committed by either party, (bus- 
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band or wife) at any time beiore sentence, 
will bar a sentence of separation at the suit 
of the other party, or will compel the Court 
to dismiss both parties — adultery being 
mutnally or reciprocally charged in the 
cause; and Courts must permit either of 
such parties to plead adultery against the 
other, in any stage of such a cause whether 
before or after publication, and how long 
soeyer this may haye passed, or the cause 
may haye been depending, it being certified 
to haye been pleaded within a reasonable 
time after coming to the proponent's know- 
ledge.-— (Brisco V. Brisco. Add. R. ii.p.259.) 

(e) Adulteram Intercourse^ Sfc. 
A long mdulterous iniercourse and eoh^bi- 
tmHon^ ue hirtk^ mmi$U€nan€ef and meknow* 
Udgment of a ekUdy are pleadable, if there is 
nothing that necessarily affects the wife 
with the l^nowledge thereof.— (D'Agoilar v. 
B'Aguilar. Hagg. R. i. p. 777.) 

3. CtrndMCt of Wife. 

The conduct of the wife during the ab- 
sence of her husband was so indecorous as 
to induce a lady, with whom she resided^ 
to recommend her remoyal to her mother, is 
pleadable. — (Croft v. Croft. Hagg. R. iii. 
p. 313.) 

Where the wife, engaged in an improper 
communication with the paramour, was com- 
pelled to retire, the whole transactions may 
be pleaded. — (Ibid. p. 316.) 

4. Declarations of Paramour, 

A declaration of the paramour in the 
wife's absence, that she had committed 
adultery preyious to the adultery charged 
in the libel, is not admissible, but a declar- 
ation In her presence, and confirmed by her, 
is ; and the Court cannot reject it on the 
ground of its refiecting on third parties, nor 
that it does not establish adultery preyious 
to the charges in the libel. — (Croft v. Croft. 
Hagg. R. iii. p. 319.) 

6. Incontinence of Wife, 

The wife's incontinence in her single state, 
not pleadable in the first instance by the 
husband in a suit for a separation, k mensH 
et thoro, by reason of adultery against the 
wife. — (Perrin r. Perrin. Add. R. i. p. I.) 

6. Letters, 

Where a letter is pleaded to be in the 
possession of the adyerse party, the contents 
may be set forth at length, leaying the other 
party, if she pleases, to produce the letters. 
•—rCroft V. Croft. Hagg. R. iii. p, 3170 

(See also Hamerton v. Hamerton. Hagr. 
R. ii. p. 8, and this title, ante, XYII., 1, 2.) 

7. Coiiusion, 

(See title CoUmtimif ante.) 

8. Connivance. 

(See title OmtitMine^ ante.) 



A plea of conniyaace does not necessarily 
admit adultery.— (Rogers v. Rogers. Hagg. 
R. iii. p. 58.) 

9. Condonmtiam. 

(See title CMulcMMltoii, ante.) 

10. Cruelty. 

iSee title Cruelty^ ante.) 
cruelty is not a bar to a charge of adul- 
tery, but may be pleaded as introductory to 
the history of an adulterous intercourse. — 
(Arkley v. Arkley. Phill. R. iii. p. dOO.) 

lit Reeriminaiion. 

(See title Recrimination, post.) 
- (And as to Adultery generally, see that 
title, ante.) 

y. — In suits for aumony. 
(See title Alimony, ante.) 

VI. — In suits for brawuno. 
(See title Brawling, ante.) 

yiI.-«-lN SUITS AGAINST CLBRGTMEN. 

(See title Clergyman, ante.) 

VIII.«— In SUITS FOR DEFAMATION. 

(See title Defamation, ante.) 

IX. — In suits FOR incest. 
(See title Incest, ante.) 

X.-t-In suits FOR incontinence. 
(See titl^ Incontinence, ante.) 

XI. — In suits for smiting. 

(See titles Brawliny, ante, and Smitituf, 
post.) 

C. — In respect of marriage suits. 

!• As to Alimony, 
(See title AHmany, ante.) 

2. As to Jactitation of Marriage. 
(See title Marriage, ante, XII., 2. (5.) 

3. As to Nullity of Marriage. 

(See title Marriage^ ante, XIII., 6. {a), {h), 
W, 6.) 

4. As to Restitution of Conjugal Rights* 
(a) Generally^ 

(See titles Marriage, ante, XlV.yS; Rights 
(Voi^ugmlJ 111., 1. 2., post.) 

(h) As to the Libel. 

It is necessary to plead specifically that 
the parties were of 21 years of age ; proyided 
it is pleaded that the marriage was lawfully 
solemnized in consequence of a licence duly 
obtained.— (Pool v. Pool. Phill. R. ii. p. 
119.) 

In respect of these suitSi see title Jllf«rri«ye, 
generally. 
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D. — In respect of seat causes. 
For Perturhaiumf ^e. 
(See titles Seats, post ; Faculty, ante.) 

E. — In testamentary suits. 

I. — Circumstances pleadable. 

In a testamentary suit a variety of slight 
clrcamstances are pleadable, where the case 
set ap by the other party is charged by the 
party pleading as a case of fraud — General 
Rules as to pleading in such cases. — (Lock 
V. Denner. Add. R. i. p. 363.) 

II. — In respect of legacies. 
1 . As to Libel, 

In a libel for a legacy, the aTerment of 
the legacy should be in the exact words of 



the will. — (Butter v. Robson and Holland. 
Phill. R. iii. p. 368.) 

2. Allegations in reject of— in Suits for. 

An allegation on the part of the executors 
responsive to a libel in a suit of subtrac- 
tion of legacy, and pleading circumstances, 
dehors the will, is admissible to explain a 
latent ambiguity as to the object of the be- 

Suest; but the Court rejected the testator's 
eclarations to the drawer of the will as in- 
conclusive, and expressed a strong disin- 
clination to their admission in such a suit, 
under any circumstances. — (Capel v. Robarts 
and Neeld. Hagg. R. iii. p. 156.) 

SAnd see title Legacy , ante, I., 2. IX., 1. 2.) 
See also title Account and Inventory , ante, 
XIV., 6. — Administrationf Legacy, Probate, 

wai.) 
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Licence for. 

Where not ImpeaekabU, 

Licence to preach in Quebec Chapel, in 
Mary-le-boncy not allowed to be impeached 



by proceedings on the part of the impropria- 
tor in a civil suit — he not shewing an inte- 
rest that would entitle him to maintain such 
suit. — (The Duke of Portland v. Bingham. 
Hagg. C. R. i. p. 157.) 
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L — Jurisdiction of the ordinary in respect 

OF. 

1. To refute, 

(a) By reason of Lis pendens. 

Probate of a will refused, because there 
was lis pendens, respectinf^ the validity of a 
codicil.— (Neagle v. Cantillon. Lee's R. ii. 
p. 246.) 

(b) Of Papers unopposed. 

Where probate, in common form is sought 
to be had of a testamentary paper, which the 
Court is convinced could never be established 
by proof in solemn form^ as a will, the Court 
may feel itself bound to withhold probate, 
in common formy of that testamentary paper ; 
even though this be assented to by the only 
party or parties, who have any apparent 
either right or interest to contest it. At all 
events, under circumstances, it will require 
more stringent proof that the party or parties 
so assenting, are conusant of the/W/ import 
of their act, than is furnished by the mere 
exhibiting of a formal ^' proxy of consent^" 
executed by such party or parties. — (In the 
Goods of John Tolcher, Esq., deceased. Add. 
R. iii. p. 16.) 

2. As between the Courts of the Archbishop 
of Canterbury and the Buhop of London, 

The will of a party who died in Scotland, 
and all whose property within the province 
of Canterbury was in the diocese of London, 
(some of it in the funds) having been proved in 
the Consistory Court of London, and the 
deputy registrar of that Court having ap- 
peared under protest to a monition to trans- 
mit such will, the Court will not over-rule 
such protest; holding that a prerogative 
probate was unnecessary, as the archbishop 
and bishop of London have by practice a 
concurrent jurisdiction in such cases. It 
will, however, in aid of justice, g^ant an 
additional probate, if required, limited to 
the property in the funds.-— (Scarth v. The 
Bishop of London. Hagg. R. i. p. 625.) 

3. Canon 92nd, Construction of— in respect 

of' 

(a) As to Person dying out of the Pro^ 

vince, but havint/ Goods in a particular 

Diocese within xt. 
The Canon does not distinctly refer to the 



case of a person who dies out of the pro- 
vince, but who has goods in a particular 
diocese, and the construction put upon the 
Canon by the practice appears to be, that in 
such case the concurrent juristiction re- 
mains, and that either the metropolitan or 
the bishop of the diocese, in which alone 
there were any effects, may make the grants. 
— (Scarth v. Bishop of London. Hagg. R. i. 
p. 639.) V 

(ft) Of*' Bona Notabilia "— tn respect of 
CMnceUorSy jrc, as to their power to 
enquire of 
Qwere — ^whether any chancellor, &c., can 
be permitted to put the executor, or one en- 
titled to administration of the effects, of a 
party dying within his diocese, &c., upon 
proof, other than by oath in his own Courts of 
such party having left, bona notabilia, in divers 
dioceses, sufficient to found the jurisdiction 
of the Prerogative Court before requiring 
probate or administration in the Prerogative 
Court. — (Chase v. Yonge. Add. R. i. p. 
336.) 

4. By reason of Bona Notabilia. 

(a) As between Metropolitan and Diocesan 
Courts. 

Deceased having died, leaving property 
in the diocese of H. ; and a debt — ^being the 
balance of purchase-money of certain lands 
at I., bargained and sold by the deceased to 
A., the debtor who was resident within the 
jurisdiction of the Dean and Chapter of 
Westminster — amounting to £5 ; this debt 
held to confer bona notabilia, and to entitle 
the Prerogative Court to probate. — (Brown 
V, Coates. Add. R. i. p. 345.) 

{b) Proof of Bona Notabilia — by whom 
demandaole. 

Quaere — whether the mere holder of a vnU, 
monished to bring it in at the suit of one 
entitled to the administration, with that will 
annexed, has any right to insist on proof of 
** bona notabilia" in the first instance, and 
prior to bringing in the will. — (Brown v. 
Coates. Add. R. i. p. 346.) 

5. Extent of Local Ordinaries, 
Generally speaking^ all ecclesiastical j a- 
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lifldictions are limited in their aothority to 
the property situate within their district — 
the archbishop to his province — ^the bishop 
to his diocese — the archdeacon to his arch- 
deaconry .--(Crosby V. Archdeacon of Sad- 
baiy. Hagg. R. iii. p. 199.) 

II. — Grant of. 

1. Of Wife's EitaU. 

Husband where precludsdfrom, 

A party is not precluded from preying 
himself to be the husband of the same per- 
son, whose will he had propounded in a 
former suit as executor and residuary legatee. 
— (Bates and others v. Gittans. Phill. R. 
iii. p. 412.) 

2. Cf Husband's Estate. 

Where Husband and Wife died toff ether. 

The husband and wife haying been 
drowned together, the Court (the wife's next 
of kin not opposing) granted probate, in 
common form, of the husband's will to exe- 
cutors substituted ^* in the event of her dying 
in his life time/' the will appointing her 
executrix, ** if Hvinff at his decease. -—^In 
the Goods of Henry Selwyn. Hagg. R. iii. 
p. 748.) 

3. In respect of Persons domiciled abroad. 

In decreeing probate, the Court is usually 
regulated by the grant of the Court of pro- 
bate where the party was domiciled ; i. e. 
the competent jurisdiction — in this instance, 
the Court of Supreme Judicature at Fort 
William,Bengal. — (Larpentv.Sindry. Hagg. 
R. i. p. 382.) 

4. Where not grantahle without Consent of 
the Next of Kin, Sfc, et contra. 

The Court will not on affidayit grant pro- 
bate of an imperfect paper, unless all parties 
interested are consenting or cited. — Cln the 
the Goods of John Edmonds. Hagg. R. i. 
p. 698.) 

Without the consent or citation of the 
next of kin, the Court will not, on motion, 
supported by affidavit of the drawer, (the 
executor and legatee) grant probate of a 
will unsigned, dated some years before, and 
with an attestation clause, and no witnesses, 
and a recent codicil, with a space between 
the last clause and signature. — (In the Goods 
of Elizabeth Adams. Hagg. R. iii. p. 258.) 

6. In respect of unfinished Papers* 

(a) Where the Interests of Minors are 
involved. 

Where minors are concerned, probate in 
common form cannot be granted of a mere 
memorandum of doubtful construction, on 
affidavits shewing thatthe deceased intended 
to increase the benefit to certain legatees 
under a formal will, and was prevented by 
death from giving his solicitor instructions 



to that effect — (In the Goods of James Gibbs. 
Hagg. R. i. p. 376.) 

The Court will not (op affidavits of capa- 
city, and final intention, and on consent) 
decree probate, in common form, of a paper 
written in extremis and confused ; where the 
interest of minors and of an infant is affected. 
— (In the Goods of Hugh Ross. Hagg. R. 
i. p. 471.) 

(b) Necessary preHminary Affidavits, 4re. 

In order to the grant of probate, in common 
form, of an unfinished paper, there must be, 
first, affidavits stating such a case, as, if 
proved by depositions, would establish the 
paper; and, secondly, consent implied or 
expressed from all parties interested.— (In the 
goods of James Thomas. Hagg. R. i. p. 696.) 

The Court will not, on affidavit, grant 
probate of an imperfect paper, unless all 
parties interested are consenting and cited. 
— (In the goods of John Edmonds. Hagg. 
R. i. p. 698.) 

1. Where sufficient to induce Grant. 

Probate, in common form, of two papers, 
(one unfinished) granted on proxy of consent, 
and on affidavits accounting for their state, 
and shewing that the deceased intended 
them to operate.— (In the Goods of Charles 
Broderip. Hagg. R. i. p. 485.) 

2. Where not sufficient to induce Grant. 

A paper, manifestly unfinished and imper- 
fect, cannot be proved on mere affidavits of 
finding, handwriting, and the non-existence 
of any other testamentary paper. — (In the 
Goods of Elizabeth Wenlock. Hagg. R. i. 
p. 551.) 

(c) Where refused. 

The Court will not grant probate, in com- 
mon form, of a paper formally drawn up, but 
unexecuted, and which the deceased clearly 
intended to alter ; nor of a subsequent paper 
in the deceased's handwriting, but undated, 
unsigned) and apparently unfinished, and 
with nothing to ascertain that it was written 
shortly before the death, or that it embodied 
the final intentions of the deceased ; the 
deceased being an illegitimate spinster, and 
the Crown opposing the grant. — (In the 
Goods of Elizabeth Robinson. Hagg. R. i. 
p. 643.) 

A paper written by the deceased herself, 
at least three months before death, with a 
blank for the date, and attestation clause, 
but no witnesses, and unsigned, with other 
evidence to shew it unfinished, and decla- 
rations that she intended to settle her will 
in a few days, is not entitled to probate, 
either as intended to operate in its actual 
state, nor on the ground that the execution 
was prevented by her sudden death, the day 
after such declaration. — (Bragge v. Dyer 
and others. Hagg. R. iii. p. 207.) 
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6, In respect of Papers notfulhf attested, 

(a) Where granted. 

A paper haying an attestation clause io 
the plural numher, but only one witness, and 
the date of the year written On an erasure — 
(on affidavit of the executor to a recog^nition, 
and from the attesting witness to the time 
and intention of executing) — probate of such 
paper, in common form, decreed, though one 
of four persons entitled in distribution re- 
fused to consent, but had entered no caveat. 
— (In the Goods of Thomas Vanhagen. Hagg. 
R. i. p. 478.) 

Probate, in the common form, decreed of a 
paper with an attestation clause in the plural 
number, and only one witness, on affidavit 
of an implied recognition. — (In the Goods 
of G. F. Sparrow. Hagg. R. i. p. 479, in 
Note.) 

(h) Where refused. 
Will of Femme Coverte, who had power to 
make a will, set aside for want of adequate 
proof; the evidence of the only attesting 
witness not being supported and being most 
suspicious ; and there having been no re- 
cognition by testatrix. — (Moss v. Brandcr. 
Phill. R. i. p. 254.) 

7. In respect of Papers unattested. 
(a) Where granted. 

From the circumstances of there being no 
witnesses to the attestation clause, the Court 
is bound to presume that the deceased in- 
tended to do some further act; the paper 
being imperfect, the presumption against it 
must be repelled, either by its being shewn 
that he intended it to operate in its present 
form, or that he was prevented from finish- 
ing it by the act of God. The will of the 
deceased had been written with his own 
hand ; and he had been led to believe, by 
counsel's opinion, that it would stand good ; 
he, therefore, revoked all former wills, and 
signed and sealed this will, and added an 
attestation clause, which was unattested. 
Upon these facts, the Court considered the 
case beyond all controversy, and decreed 
probate.— (Harris ». Bedford. Phill. R. ii. 
p. 177.) 

Testator had written a testamentary paper, 
which was found sealed at his death ; there 
was an attestation clause without witnesses, 
which raises a presumption against the 
paper ; the sealing up seemed sufficiently 
to shew that he did not intend the paper to 
be witnessed : the handwriting and finding 
were admitted : the paper was pronounced 
for. — (Buckle v. Buckle. Phill. R. iii. 
p. 323.) 

Probate, in common form, of a paper with 
an attestation clause and no witness, decreed 
to the only person entitled under an intes- 
tacy, on affidavits of recognitions of it, as 
his will, by the deceased. — (In the Goods of 
William Holder Jerram. Hagg. R. i. p. 650.) 



(b) Presumption of Law, ih respect df. 

The presumption of law is against a testa- 
mentary paper with ati attestation clause, 
not subscribed by witnesses. It is a slight 
presumption ; but must be rebutted by some 
extrinsic circulnstances, in order to the 
paper being pronounced for. — (Beaty v. 
Beaty. Add. R. i. p. 154.) 

A regular attestation clause, without any 
subscribing witnesses, affotds but a slight 
presumption against the leg^l validity of a 
testamentary paper, perfect in other respects ; 
but that presumption is infinitely' slighter, 
where the writer's intention to have it regu- 
larly attested, is to be collected only from 
the single word " witnesses" at the foot of 
the paper. QatBre — ^whether a paper, so 
circumstanced, can, in all cases, be consi- 
dered an unfinished paper, so as to let in 
evidence against it ? and note to what that 
evidence must (at all events, in soine cases,) 
be confined. — (Doker v. Goff. Add. R. ii 
p. 42.) 

8. In respect of Papers merely explained to, 
but not read over to the deceased. 

(a) Where not granted. 
Probate will not be granted to a paper 
never seen by, nor read over, but only ex- 
plained to the deceased; who died suddenly, 
before he saw the solicitor ; the answers of 
the executor (speaking against his own in- 
terest) being the only evidence of instruc- 
tions which were verbally conveyed by him 
to the solicitor ; especially when the inten- 
tions of the deceased appeared fluctuating, 
and when there was a previous paper, in his 
handwriting, clearly entitled to probate. — 
(Maclae and Ewing v. Ewing and Crum ; and 
also V. Reid and others. Hagg. R. i. p. 317.\ 

9. In respect of Deeds, testamentary in their 
purport* 

(«) Principle actuating the Court in re- 
spect of. 
In deciding a point of this nature, the 
Court always looks to the substancb, and 
not to the form of the instrument ; to the in- 
tention of the writer, and not to the denomi- 
nation he affixes to it : a paper, therefore, 
in the form of a deed of gift, but to take 
efibct at testator's death, admitted to probate. 
— (Thorold v. Thorold. Phill. R. i. p. 1.) 

(6) Where granted. 

Probate granted to a deed testamentary in 
its whole purport and efibct, and not to 
operate till after death. — (In the Goods of 
Joseph Knight. Hagg. R. i. p. 554.) 

10. Where it is doubtful whether part of the 
Property is not Freehold. 

The Court has always held, that even if it 
should be doubtful, whether some part of 
the property be not freehold, it will grant 
probate, and for this obvious reason, the 
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fMTobate may be neceMury for the pwrpoaes 
of justice, and no evil can arise from the 
l^rant of it.— (In Thorold v. Thorold. Phill, 
R. i. p. 8. &c.) 

11. In respect of Letters testamentary in 
their purport* 

The deceased having, between instructions 
for and the execution of his will, delivered 
to his solicitor a letter of a testamentary im- 
port to be put wil^ his will — probate thereof 
decreed, as, together with the formal instru- 
ment, containing the last will of the de- 
ceased.-"— (tn the Goods of John i)unn. 
Hagg. R. i. p. 488.) 

Where there is final intention proved, and 
execution prevented by the act of God, the 
mere want of execution does not invalidate 
an instrament disposing of personalty. The 
disposition has the same legal effect, as if 
the instrument had been actually signed and 
attested. 

When a paper is not intended as a will, 
but as an instrument of a different nature, if 
it cannot operate in the latter, it may in the 
former, character; for the form does not affect 
its title to probate, provided it is to carry 
into effect the intention of the deceased after 
death.— (In Masterman v. Maberly. Hagg. 
R. ii. p. 247.) 

12. In respect of Papers haning nothing tes- 
tamentary in their character^ nor intended 
to operate on the death of the Writer. 

Courts of Probate have gone considerable 
lengths to give effect to instniments, as 
testamentary, notwithstanding their form, 
where the intention, that they should take 
effect upon death, has been manifest : but 
there is no case where a paper, not made to 
depend on that event as necessary to give it 
consummation, has been admitted to pro- 
bate. An instrument, conveying a benefit, 
whatever form it may assume, if it has the 
character of a testamentary paper to be con- 
summated by death, may be admitted to 
probate. — Glynn v. Oglander. Hagg. R. ii. 
p. 431, &c.) 

Probate cannot be granted of a paper 
having nothing to give it a testamentary 
character, not intended to operate upon the 
death of the writer ; but to effect a gift inter 
ffivos, — (Glynn v. Oglander. Hagg. R. ii. 
p. 428.) 

13. Cftwo Wilis of same tiate. 

Of wills of the same date, that in the 
testatrix's possession, and to which she la^t 
Added codicils, is entitled to probate, toge- 
ther with the codicils found therewith, and 
tmrevoked codicils found with the other 
^ill.-~(In the Goods of Elizabeth Crosley. 
Hagg. R. ii. p. 80.) 

14. Cf Draft Will, the Original being lost 
and destroyed. 

The original will being lost, and no copy 



in existence, a limited administration with 
the will (contained in an affidavit) annexed, 
granted to the widow, as executrix and re- 
siduary legatee for life, on her giving justi- 
fying security ; the eldest son having been 
personally cited ; two other children, minors 
and abroad, cited by a service on the Royal 
Exchange, and the remaining five consent- 
ing. — (Vallence v. Vallence and others. 
Hagg. R. i. p. 603.) 

The widow having, after the testator's 
death, caused his will to be destroyed, pro- 
bate of the draft of such will granted ; and 
the widow condemned in the whole costs of 
the suits.— ^Martin and others v. Laking 
and Oldham. Hagg. R. i. p. 244.) 

A testator made a will, to please his wife ; 
then a second (unknown to his wife) to 

E lease himself: some time after he went to 
is attorney, and gave him instructions for 
a new, or third will — telling him, at the 
same time, that he was going, that day, to 
make a codicil to (and so in effect to revive) 
the first, terming it his wife's will ; but would 
come, next day^ and execute the third, which 
he meant to be his will, expressly in order 
to defeat the first. He revived the first will, 
accordingly ; but died without executing the 
third. The Court holding that, upon the 
evidence, he was only prevented from exe- 
cuting this third will by the " act of God,^' 
in the true sense of that phrase, pronounced 
for a draft wUl, which had been prepared in 
his lifetime, from the instructions so given 
by the testator as aforesaid. — (Allen v. Man- 
ning. Add. R. ii. p. 490.) 

15. Durante Absentid* 

Tl^ d8th Geo. III., c. 87, only authorizes 
the grant of a limited administration, ^< du- 
rante absentiA" of the executor, when there 
are proceedings depending in Chancery. — 
(In the Goods of Thomas Davies. Hagg. 
R. ii. p. 79.) 

Whenever the Court exercises its discre- 
tion in making a g^ant, " durante absentiA/' 
it is on the ground, that there is no legal 
representative. — (In the Goods of Thomas 
Davies — ante.) 

16. Of Will written in Pencil 

An executor having, in pencil, altered a 
a will, (by the direction of the testators, who 
approved of it when so altered,) and then 
cancelled it, only in order that another 
might be drawn up — the preparation of 
which will was prevented by the death of 
the deceased : — probate of the cancelled 
will (in its original state) will be granted, 
on a proxy of consent being given by all 
persons interested. — (In the Goods of Wil- 
liam Appleby. Hagg. R. i. p. 143.) 

Probate may be granted, m the common 
form, of a will written entirely in pencil by 
the deceased, who, a few days before his 
death, declared she wished it to operate, 
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unless altered.— (In the Goods of Annine 
Anne Dyer. Ha^g. R. i. p. 210.) 

17. Of Will with AlteraHan* in Pencil 

Alterations in pencil on a reipilarly exe- 
cuted and attested will, admitted to pro- 
bate. — (Dickenson v. Dickenson. Phill. 
R. ii. p. 173.) 

There is no doubt that, in point of law, 
alterations in pencil must be considered as 
equally yalid, as if made in ink, provided 
the deceased intended them to take effect. — 
(Dickenson v. Dickenson. Phill. R. ii. p. 
176.) 

18. Of Will, found after Probate granted 
of an other. 

The deceased, supposing his will appoint- 
ing his wife sole executrix and universal 
legatee for life to be lost, made in Peru a 
nuncupative will, (not in conformity with 
the Statute of Frauds) with a general revo- 
catory clause, and appoiating two executors, 
and his wife universal legatee absolutely : 
the executors renounced, and she took pro- 
bate of that will in Peru. The former will 
being found, (of which fact he was ignorant 
at the time of his death) probate thereof, at 
the wife's prayer, granted to her.— (In the 
Goods of Richard Moresby. Hagg. R. i. 
p. 378.) 

19. To Substituted Executors, Probate hav- 
ing been first granted to the Original 
Executors. 

A testator having appointed two execu- 
tors, and provided that, on the death of 
either of them two others should be substi- 
tuted ; on the death of the original exe- 
cutor, who had proved the will — and on a 
proxy of consent from the other, probate 
will be granted to one of the substituted 
executors, it appearing to have been the 
testator's intentions, that the substitution 
should take place on the death of either of 
the original executors, whether happening 
in the testator's life time, or afterwards.— 
(In the Goods of the Rev. Sir John Lighten, 
Bart. Hagg. R. i. p. 235.) 

20. To Nominees of Executors, 

A person dying in Scotland having by his 
will directed that the legatees should ap- 
point two persons to execute his testament- 
ary bequests, probate granted to the nominees 
as executors. — (In the Goods of William 
Cringan. Hagg. R. i. p. 548.) 

21. To Executors with Costs, on account of 
mala fides of Creditor citing them to 
prove the Will and take Probate. 

A creditor cites an executor to accept or 
refuse probate, &c. The executor, sub modo, 
denies the jurisdiction of the Court, as not 
having any knowledge of assets. The cre- 
ditor then^ in order to found the jurisdiction 



is compelled to disclose assets ; whereupon 
the executor retracts his qualified denial of 
the Court's jurisdiction, and prays probate. 
Probate decreed to the executor witii costs ; 
as incurred solely by reason of the creditor's 
undue suppression of the fact of there bein|^ 
assets. — (Lyon and Werrington v. Balfour 
and others. Add. R. ii. p. 501.) 

22. In respect of Course of Foreign Iasw. 
(a) According to the Spanish Law* 

Probate of the will of a married woman, 
a native of and domiciled in Spain, g^nted, 
according to the law of Spain, to one of her 
sons as executor, on affidavits as to the law 
of Spain, and the identity of the parties. — 

aQ the Goods of Donna Maria De Vera 
araver. Hagg. R. i. p. 498.) 

{b) According to the Scotch Law. 

On the validity of a will made by a domi- 
ciled inhabitant of Scotland, the Court here 
will defer to the law of Scotland ; and will 
pronounce in favour of the will, or that the 
deceased died intestate, according as that 
question is determined by the Scotch Court 
of Probate. — (Hare and others v. Nasmyth. 
Add. R. ii. p. 25.) 

23. Where the Court wiU assian Execuiars 
to take o%tt — of Altered WiU. 

On the testator's death an alteration ap- 
pearing on the. will, which during his life 
time was in the custody of the writer, one 
of the executors — who swore such alteration 
was made with the testator's concurrence, 
but gave no further explanation, and de- 
clined to propound the will so altered — the 
Court will assign the executors to take out 
probate of the will in its original state, the 
residuary legatees, on being personally cited 
to propound the will or to show cause, &c., 
not appearing. — (Parker v. Hickmott and 
Parker. Hagg. R. i. p. 211.) 

24. In respect of Residue. 

A bequest of residue omitted through the 
error or inadvertence of the solicitor to be 
inserted in a testamentary instrument, not 
admitted to probate. — (Rockell v. Yonde. 
Phill. R. iii. p. 141.) 

25. In respect of Nuncupative WiU. 

The deceased, sapposing his will appoint- 
ing his wife sole executrix and universal 
legatee for life to be lost, made in Peru a 
nuncupative will, (not in conformity with 
the Statute of Frauds) with a general revo- 
catory clause, and appointing two executors, 
and his wife universal legatee absolutely : 
the executors renounced, and she took pro- 
bate of the will in Peru. The former will 
being found, (of which fact he was ignorant 
at the time of his death) probate thereof, at 
the wife's prayer, granted to her.-— (In the 
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Goods of Ricliard Moresby. Hag{^. R. i. p. 

378.) 

d6. By Royal Peculiars. 
{a) Grant of. 

Royal pecaliars being altogetber inde- 
peodent of the archbishop, the will of a 
deceased, who left goods in two royal peca- 
liars, in one of which he died, and other 
goods in one diocese only within the pro- 
Tince, is rightly proved in the royal pecaliar 
where he died — the executor, who so proved 
the will, and appeared under protest to a 
citation calling upon him to take a preroga- 
tive probate, dismissed. — (Smith v. Smith 
and others. Hagg. R. iii. p. 757.) 

{h) Authority of— Limited, 

Quare — whether the probate of one royal 
peculiar will authorise the administration of 
goods in an other. — (Ibid. p. 763.) 

(c) Where the Prerogative Court must 
grant Probate — after. 

If a deceased died in a royal peculiar, 
and left, ftona notahilia^ in two dioceses within 
the province, the Prerogative Court must 
grant probate on an office copy, or exempli- 
fication of the royal peculiar probate. — 
(Ibid. p. 765.) 

27. Decree for. 
How regulated. 

In decreeing probate, the Court is usually 
regulated by the grant of the Court of Pro- 
bate, where the party was domiciled ; i. e. 
the competent jurisdiction — in this instance 
the Court of Supreme Judicature at Fort Wil- 
liam, Bengal.---<Larpent v, Sindry. Hagg. 
R. i. p. 382.) 

III. — Revocation of, and regrant. 

1. To let in subsequent Will. 

Probate of a former will revoked, in order 
that probate might be given to a later will. — 
(Last V, Brown and others. Lee's R. i. j>. 

433.) ^ 

2. By reason of want of Proof of Identity 
of Testator. 

Probate of a will revoked, on a failure of 
proof of the identity of a testator. — (Murphy 
V. Mason and Fennel. Lee's R. i. p. 34d«) 

3. Of Imperfect Codicil, 

Probate granted in 1808, of an imperfect 
codicil, revoked in 1818. — ^Satterthwaite v, 
Satterthwaite. Phill. R. iii. p. I.) - 

Probate of an imperfect codicil, which 
had been granted in 1807, revoked in 1820. 
— (Finncane v. Gay fere. Phill. R. iii. p. 
403.) 

4. In respect to prior grant to a Femme 
Coverte. 

A married woman living apart from the 



husbattd beinj; joined in the probate of a 
will (authorinng her to act as executrix in 
all respects wi&out her husbuSS) but not 
having intermeddled — the Court, on the 
Bank refusing to trfinsfer stock without the 
husband, will revoke such probate and grant 
it to the remaining executors. — (Meek and 
Donald v, Curtis. Hagg. R. i. p. 129.) 

5. Where refused uimmi a Citation taken out 
by a substituted Residuary Legatee. 

A citation taken out by the substituted 
residuary legatee in a will against the exe- 
cutors, who had obtained probate, to shew 
cause why the probate should not be revoked 
on account of the residuary clause not being 
co-extensive with the instructions given by 
the party deceased. The allegation founded 
on this citation rejected. — (Fawcett v. Jones, 
and Codrington and Pultney. Phill. R. iii. 
p. 434.) 

IV. — Calling in op. 

By next of kin, 

1. Where allowed, 

A next of kin, who has acquiesced in pro- 
bate, taken in common form, and has even 
received a legacy due to him as under a ^will, 
may still be at liberty to call in such probate, 
ana put the executor on proof, per testes, first 
bringing in the legacy so received. — (Bell v, 
Armstrong. Add. R. i. p. 365.) 

2. Where not allowed. 

Next of kin held to be barred from calling 
in a probate, from the circumstance of ^^eir 
having been conusant of a prior suit, in 
which the validity of the same will had been 
contested by otiier parties; — (Newell v. 
Weeks. Phill. R. ii. p. 224.) 

V. — ^Renunciation of — and to what time 

REVOCABLE. 

An executor who had taken the oath of 
office and given an appearance ; a suit touch- 
ing the validity of the will allowed to be 
dismissed, in order that he may renounce 
probate, and become a witness in the cause. 
— (Jackson and Wallington v. Whitehead. 
Phill. R. ui. p. 577.) 

An executor who had renounced, in order 
to his becoming a witness in a suit com- 
menced touching the validity of the will, may, 
at the termination of such suit, retract his 
renunciation, and take probate of his will. — 
(Thompson v. Dikon. Add. R. iii. p. 272.) 

One of several executors who has re- 
nounced, may, after the deaths of his co- 
executors who have proved the will, retract 
his renunciation, and take probate as a 
matter of course ; but the same right does 
not accrue to an executor, who has re- 
nounced, after administration with the will 
annexed, granted — from the possible incon- 
veniences that might accrue, in other quar- 
ters, if the chain of executorship, once broken, 
were thus suffered to be revived. 
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Nor may administration, witb the will an- 
nexed, be then granted to such executor — a 
residuary legatee, if any, being preferably 
entitled : if there be no residuary legatee, 
a next of kin. — (In the Goods. of William 
Thornton, deceased. Add. R. iii. p. 273.) 

An executor who has renounced, may, at 
any time before administration has passed 
the seal, retract.^M'DonneIl v. Prender- 
gast Hagg. R. iii. p. 212.) 

VI. — Up to what time executor may de- 
mand — ^AND after what ACTS. 

Two executors gave a letter of attorney to 
a third person to take administration, cum 
testaments annexo ; one of the executors dies, 
the other has a right to call the lett^ of 
attorney, and to take a probate of the will. 
— (Pipon V. Wallis. Lee's R. i. p. 402.) 

A creditor cites an executor to accept or 
refuse probate, &c. : the executor, sub modoy 
denies the jurisdiction of the Court, as not 



having any knowledge of assets ; where- 
upon the executor retracts his qualified de- 
nial of the Court's jurisdiction, ^nd prays 
probate: probate decreed to the executor 
with costs, as incurred solely by reason of 
the creditor's iiJtd«« suppression of the fact 
of there being assets.-H[Lyon ^nd W erring- 
ton V. Balfour and others. Add. R. i. 
p. 501.) 

VII. — ^Where unnecessary. 

Probate is not necessary for a will s^>- 
pointi^g testamentary guardians. — (Gilliat 
«. Gilliat and Hatfield. Phill. R. iii. p. 1$22.) 

VIII. — Diocesan. 
Where Inoperative. 

Semble — that a diocesan probate can give 
no authority, nor continue any privity, as to 
a satisfied term in an other diocese. — ^(In the 
Goods of Mary Powell. Hagg. R. iii. p. 
196.) 
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I. — Of identity. 

How many Witnesses necessary. 

The identity of a legatee established. — 
(Hunt V. Sarell. Lee's R. i. p. 589.) 

I was of opinion one witness was sufficient 
to prove identity, which was a collateral 



question. - (By Sir George Lee. Ibid, p, 601.) 
— And see title Identity. 

II. — Of legitimacy. 

Legitimacy so far presumptively estab- 
lished as to ikxow on the opposing party the 
burthen of disproving it. — (Lady Viscountess 
Mayo V. Brown. Lee's R. ii. p. 391.) 
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Where court will overrule an appeai^- 

ance under. 
If an appearance under protest be given 
to an inhibition which discloses an appeal- 
able grievance on the face of it, without at 



the same time so disclosing any presumption 
of the appellants right to appeal therefrom, 
the Court will at least overrule such protest, 
and direct an absolute appearance. — (Greg 
tr. Greg. Add. R. it. p. 276.) 



PROXY. 



Page. 

I.— What amounts to 176 

II.— Sufficiency of 176 

III.— Wawt of—effbct of on surrs 17T 

IV.— Time for return of 177 

Where extended 177 

v.— Refusal to give ^ 177 



Page. 

How Court will proceed m 

VI.— Whpre Court will not require a 

second 177 

VII.— Of consent 177 

Where Operative to obtain Probate 177 



I.^ — ^What amounts to. 
The exhibition of letters of administration 
holden to be tantamount to a proxy.— (Kirk- 
house t). Fawkener. Lee's R. ii* p. 331.) 



II. — Sufficiency of. 
An administratrix, cited to exhibit an in- 
ventory and account, and to see portions 
allotted, calls for a proxy from t^ next of 
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kin ; question raised, whether the proxy 
being only signed by the husband of the 
next of kin, is sufficient. — (Cook v, Cowper. 
Lee's R. ii. p. 388.) 

III. — ^Want of— effect of on suits. 

Where, on the death ofthe archdeacon, the 
proceedings in a criminal suit were moved 
after the execution of a proxy, but before 
appearance by the defendant ^either person- 
ally or by proxy, from the Archidiaconal to 
the Episcopal Court, and there went on to 
sentence without a new proxy ; on appeal — 
the appellant having been cognizant, de 
facto, ofthe progress of the suit, and through 
his proctor in the Court of Appeal having 
recognized (by some ofthe formal documents 
in the cause) that the proctor in the Court 
below was his lawful proctor — ^the proceed- 
ings are valid. — (Prankard v, Deacle. Hagg. 
R. i. p. 169.) 

Semble — that if no proxy at all were given, 
the proceedings would not be null, unless it 
were proved, that no authority was given, 
defaetOy to the proctor; and the principal 
was ignorant of them. The proxy is only 
essential to secure the adverse party, and to 
protect the proctor. — (Ibid. p. 186.) 

rV. — Time for return of. 
Where extended. 
Time extended for the return of a proxy 



from Philadelphia. — (Johnson v. Ormond. 
Lee's R. ii. p. 387.) 

V. — Refusal to give. 
How Court will proceed. 

Where a party refuses to admit a proxy; 
or to appear, the Court will proceed in the 
cause as if the party had appeared, and 
raised no opposition. — (Cook v. Cowper. 
Lee's R. ii. p. 487.) 

VI. — ^Where court will not require a 

SECOND. 

A proxy from a husband in India to in- 
stitute proceedings in the Court of Exeter 
against his wife for adultery, held — the wife 
having changed her residence, before the 
commencement of the suit, into an other dio- 
cese — that the Court may proceed under 
letters of request from that latter diocese, 
without a new proxy from the husband. — 
(Hawkes v. Hawkes. Hagg. R. i. p. Id4.) 

VII. — Of consent. 
Where Operative to obtain Probate, 

Extrinsic evidence is necessary to make 
an unfinished paper operative ; nor will a 
proxy of consent from all entitled in distri- 
bution, or otherwise, justify the Court in 
granting probate to such an instrument, 
unless the affidavits set forth facts, which, if 
proved in solemn form of law, would sustain 
a disputed paper. — (In the Goods of Aaron 
Hurrill. Hagg. R. i. p. 252.) 
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I. — Appointment of. 
Who may appoint, 

A Femme Coverte. 
The Court, on cause shewn, will permit a 
married woman, party in a cause, to appoint 
a proctor, &c., in the absence of her husband ; 
on giving reasonable security to the other 
party as to his costs, — (Shuter v, Christie and 
others. Add. R. ii. p. 150.) 

II. — His responsibility. 

As to the Proceedings. 

The proctor being the '' dominus litis/' is 



responsible to the Court for the purity ofthe 
proceedings. — (Mynn v, Robinson. Hagg. 
R. ii. p. 195.) 

III. — Bills of. 
1. Examination of . 

(a) Principle of Examination. 

Where a bill of particulars for business 
done in the Court of Delegates had been re- 
cently delivered, though a general account 
had been rendered, settled, and paid, three 
years before, the Court, on petition; (though 
such petition contained impertinent matter) 
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directed the bill to be examined by the re- 
gistrar ; in order, first, that the suitor might 
decide as to proceeding in other Courts, to 
recoTcr the excess, if any ; secondly, to 
found a complaint against the proctor, if the 
Charges were exorbitant or fraudulent ; but 
the Court cannot notice an asserted under- 
taking that disbursements only, and those 
not exceeding a certain sum, should be 
charged ; nor will it make an order for the 
production of Touchers, which, if demanded, 
are produced as of course before the re- 
gistrar. 

On the registrar's report — ^that th^bill was 
just and reasonable — and on the proctor for 
the complainant declaring he proceeded no 
further— costs against the petitioner were not 
given, only because he was almost a pauper. 
—(Peddle v. Toller. Hagg. R. iii. p. 283.) 

The Court has no power to decide what is 
due, nor to enforce payment. Even in com- 
mon form business in which the proctor is 
acting more in the character of an officer of 
the Court, and for which there i^ an estab- 
lished table of fees, and which is subject, 
therefore, to more direct controul, the Court 
has of its own authority no such power ; but 
where costs are given against a party, the 
Court, in order to carry its sentence into 
execution, is empowered to tax the costs and 
to enforce the payment ; but as between 
proctor and client, the Court has no such 
authority ; it can neither decide what shall 
be received, nor what shall be paid, nor can 
it enforce payment. The proctor can only 
recover his charges by action at law, when he 
must prove the items of his bill. All that 
this Court can do is, upon the application of 
the client, to refer the bill to the registrar for 
examination. The Court does this for one 
of two purposes; first, -to enable the suitor 
to judge what he will pay or tender before 
bringing the matter into a court of law by 
refusal of payment ; — ^but this is not properly 
a taxation of the bill ; the registrar does not 
report the bill to the Court ; the judge does 
not tax. the bill— rthe proctor first making oath 
that the amount reported has been neces- 
sarily expended ; — nor does the Court issue 
a monition for the payment of the sum taxed. 
It has no such authority between proetm- and 
client, r The reference to the registrar is 
merely in aid of justice, and for the con- 
venience of suitors. — (By Sir John NichoU, 
in Ibid. p. 287-8.) 

(b) Where JExamination will and will not 
be allowed. 

Where a detailed bill of costs hi^ been 



delivered and long acquiesced in, and pay- 
ment made after the suit was at an end, and 
when the party was not inops canciliiy the 
party would not be entitled to have it re- 
ferred to the reg^istrar for examination: 
aliter where the payment took place without 
a detailed bill, and application for reference 
to the registrar was made shortly after the 
delivery of the bill. — (Peddle «. Toller. 
Hagg. R. iu. p. 296.) 

2. Agreement between Proctor and Client 
as to, 

(a) Generally, 

The. Court will exert all its powers to re- 
strain proctors from undertaking causes on 
condition of sharing in the effects, or of any 
peueH beyond the payment of fair costs. — 
(Peddle v. Toller. Hagg. R. iii. p. 291.) 

(b) On Appeals, 

The Court inclines to discountenance an 
agreement on the part of the proctor to ac- 
cept oi)ly disbursements from his client — an 
appellant-r-as it is^ the policy of^ the law to 
protect both respondents and appellants from 
useless litigation* — (Peddle v. Toller. Hagg. 
R. iii. p. 293.) 

3. Right of Client in respect of, 

A client is under all circumstances en- 
titled to a detailed bill from his proctor. — 
(Peddle v. Toller. Hagg, R. iiL p. 297;) 

IV. — Punishment of. 

1. Generally. 

A proctor condemned in costs for impro- 
per practices in the conduct of a suit 

(Prentice v. Prentice. Phill. R. iii. p. 311.) 

2. For Extortion. 

Where a party regularly complains of 
gross extortion by his proctor, the Court 
may punish the proctor by suspension or 
otherwise. — (Peddle v, Evans. Hagg. R. iii. 
p. 687,) 

On complaint against a proctor for an 
extortionate charge (£88 4s. 4d.) for taking 
out probate in common form, the bill was 
referred to the registrars, who reported the 
proper charge to be £52 15s. 8d. The 
Court suspended the proctor for three months 
and condemned him in costs ; it being the 
first time hj;i conduct had been brought be- 
fore the Court, and a medical certiificate of 
his inability to attend to business, when the 
bill was delivered, being produced. — (In 
the goods of Lady Hatton Finch, Hagg. R, 
iii. p. 255. 
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I. — Service of 
On Minors, 

In all cases of '^-processes '^ served on a 
nttjtor, the Coart requires a certificate of its 
having been served in the presence of the 
natural or legal goardian of the minOr ; or 
at least in that of some person or persons, 
upon whom the actual care and custody of 
the minor, for the time being, has properly 
devolved. — (Cooper v. Green. Add. K. ii. 
p. 464.) 

II. — Of Prerogative Court. 
Where not running. 

The process of the Prerogative Conrt 



does not mn into a royal peculiar, but 
must be served by letters of request. — 
(Crowley «• Crowley. Hagg. R. iii. p. 768, 
in Note.) 

III. — ^Transmission or. 

Where an afEfrmative issue to a libel of 
appeal from a definitive sentence be given, 
the process must be trajismitted, where the 
Court of Appeal has to take any step re- 
quiring a knowledge of the proceedings, or 
of the sentence of the Court below.— (Conr- 
tail v. Homfray. Hagg. R. ii. p. 3.) 
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I.— Granted. 

Where Attesting Witness cannot he found. 

On affidavit that an attesting witness has 
been diligently sought, and cannot be found, 
an execntor may pray publication ; but the 
other party has a right to a monition against 
die witness to attend for cross-examination, 
if they can discover him. — (Mynn v. Robin- 
son and others, by their Guardian. Hagg. 
R. i. p. 68.) 

II.— What facts are pleadalb after. 

After publication, the party is at liberty to 
plead specific facts contradictbryto the tes- 
timony of the witnesses ; which facts, owing' 
to the genersiiity of the adverse plea, it could 
not have met before : — for instance, if general 
familiarities are pleaded, and under this 



head an importantspecific fact is introduced, 
which the party can have l^ad no opportunity 
of contradicting before publication ; then it 
is allowed, for the purposes of just defence, 
to shew, after publication, that it is untrue. 
-~(By Sir John Nicholl, in Halford v, Hal- 
ford. Phill. R. iii. p. 99.) 

III. — Effect of prayer of. 

As to production of further Evidence in sup^ 
part of Plea of Person praying it, 

. A party who had once prayed publicatfon, 
though stopped by an asserted allegation, is 
not at liberty to produce further witnesses 
upo)i his plea, as a matter of coatse — th&t is, 
not without special, ground laid, and by 
leave of the Court — in the event of such 
asserted allegation not bein^ actually filed. 
(Bruce v. Burke. Add. R. iii. p. 404.) 
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I. — Subtraction of. 

1. How Court must proceed. 

In questions of subtraction of church-rate, 
the cou^ having jurisdiction of the subject 
matter, is bound, unless stopped by a prohi- 
bition to proceed to the trial of a select 
vestry, by which the rate was made. — (Good- 
all and Gray v. Whitmore and Fenn. Hagg. 
R. ii. p. 372.) 

2. Libel for. 

Requisites of. 

In a debate on the admissibility of a libel 
in a cause of subtraction of church-rate, the 
Court can take notiee of nothing that is not 
expressly pleaded, or referred to in the libel. 
— (Brettell v. Wilmot and King. Lee's R. ii. 
p. 648.) 

A libel pleading a church-rate, including 
" stock in trade," admitted to proof. — (Mil- 
ler V. Bloomfield and Slade. Add. R. i. 
p. 499.) 

3. Allegation responsive to Libel. 

An allegation responsive to a libel, there- 
tofore admitted in a cause, pleading a church- 
rate, including " stock in trade," — suggest- 
ing, first, that the parishioners were omitted 
to be rated " for shipping" — secondly, that 
the several parishioners, possessed of stock 
in trade, yrere. altogether omitted to be rated 
in the said rate, and, consequently, that the 
rate was invalid, — directed to go to proof. — 
(Miller v. Bloomfield and Slade. Add. R. ii. 
p. 30.) 

4. Where Court will not require the produce 
tion of Parish Boohs. 

In a suit for subtraction of church-rate, the 
Court will not, at the prayer of the defend- 
ants, issue a monition for the production of 
parish books, which are not shewn to apply 
immediately to the question at issue ; and^ 
on the merits, the rate being pronounced for, 
the defendants condemned in costs. — (Good- 
all and Gray v. Whitmore and Fenn. Hagg. 
R. ii. p. 369.) 



II. — Notice of vestry meeting. 

Requisites of. 

(See Clutton v. Cherry. Phill. R. ii. p. 
384, &c.) 

III.— Rate. 

1. Confirmation of. 

It is usual, though not essential^ to the 
validity of a church-rate, that it be confirmed 
by the ordinary ; and the circumstances of a 
cnurch-rate, not being so confirmed, is no 
obstacle to its being sued upon in the Ec- 
clesiastical Court. — (Knight and Littlejohns 
V. Gloyne. Add. R. iii. p. 63.) 

2. Mode of Rating. 

(a) Sufficiency qf Valuation, 

Parishioners have no rule to guide them 
in making rates; but common estimation, as 
to the value of property, mere inequalities 
in the taxation, are not sufficient to set aside 
the rate. — (Lilly v. Hardy. Lee's R. i. 
p. 52.) 

(b) Lessees of Marhet Tolls, how to be rated. 

In making a church-rate, the lessees of a 
market are to be assessed according to the 
real produce of the tolls, and not according^ 
to the rent only. — (Sewell and others . v, 
Twyford and Mann. Lee's R. ii. p. 150.) 

3. Illegality of. 

If a rate is made only for the repairs of a 
church, it is illegal to raise more liian is 
wanted for that purpose. — (Brettell v, Wil- 
mot and King. Lee s R. ii. p. 548.) 

Church-rate not proved to be unequally 
raised.— (Lee and Parker v, Chalcraft. Phill. 
R. iii. p. 639.) 

4. Inequality of • 

A church-rate resisted on the ground of 
inequality — objection Qverruled, and the 
rate confirmed. — (Lee and Parker v. Chal- 
craft. Phill. R. iii. p. 640, in Note.) 
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I. — Principlb of the plea of. 

The doctripe received in the Ecclesiastical 
Coarts of England from the civil and canon 
law, that a plea of recrimination or compen- 
satio criminum, is a valid plea in bar, is 
founded on the principle, that a man cannot 
complain of the breach of a contract which 
he has violated. — (Beeby v, Beeby. Hagg. 
R. i. p. 790.) 

The law withholds from a guilty husband 
the remedy of divorce against a guilty wife. 
This principle appears a good moral and 
social doctrine. The principle is found in 
the Roman law. — (Forster v. Forster. Hagg. 
C. R. i. p. 147.) 

The husband, who enters the Court with a 
criminal imputation on the conduct of his 
wife, must purge his own character of all 
reasonable imputation of the same nature ; 
and, if he complains of her impurities, must 
be untainted by any gross impurities of his 
own.— (Ibid. Hagg. C. R. i. p. 153.) 

II. — On what facts sustained. 

1. Generally. 

Recrimination may be sustained on facts 
not so strong as might be necessary to sus- 
tain a suit for adultery. — (Forster ». Forster. 
Hagg. C. R. i. p. 163.) 

There is no distinction between a delin- 
quency of the husband, committed before or 
after a wife's infidelity, in its complete effi- 
cacy as a bar to a claim of legal separation. 
—(Proctor V. Proctor. Hagg. C. R. ii. 
p. 299.) 

In a suit for separation, & mensA et thoro, 
the wife's adultery being fully established, 
but she having, on a recriminatory allega- 
tion, proved facts antecedent to her adultery, 
from which the Court necessarily presumed 
the husband's adultery, this amounts to a 
compeiisatio criminum, and the wife is entitled 
to be dismissed. — (Astley v. Astley. Hagg. 
R. i. p. 714. — Best v. Best. Add. R. i. p. 
411.) 

A single act of adultery is sufficient to bar 
the husband's remedy,--(Astley v, Astley. 
Hagg. R. i. p. 722.) 



2. Procuration of Advltery by Husband. 

A husband is not barred by a mere per- 
mission of opportunity for adultery ; nor is 
it every degree of inattention on his part 
which will deprive him of relief ; but it is 
one thing to permit and another to invite ; 
he is at liberty to let the licentiousness of his 
wife take its full scope : but that he is to 
contrive the meeting — that he is to invite the 
adulterer, then to decamp and give him the 
opportunity — amounts to almost legal prosti- 
tution. The analogy as to theft in the pas- 
sage cited from Sanchez shews the doctrine. 
— (Timmings v. Timmings. Hagg. R. iii. 
p. 82.) 

3. By Introduction to improper Characters, 

(a) Where a good plea. 

The Court must not relax the obligation, 
which the law imposes on the husband cau- 
tiously to protect and guard his wife from all 
associations that might expose her purity to 
hazard ; or, by lowering the standard of fe- 
male virtue, prepare the way for the inroads 
of the seducer. If, indeed, the Court is not 
sufficiently alert in maintaining the neces- 
sity, on the part of the husband, of zealously 
watching over the society, conduct, and 
habits of his wife, it may occasion an irrepa- 
rable injury to the great bonds of domestic 
happiness and peace. — (Harris v. Harris. 
Hagg. R. ii. p. 413, &c.) 

(h) Where no bar. 

The wife having failed in a charge of 
adultery, and a recriminatory plea on the 
husband's part being proved, cruelty and 
the introduction of his wife to a female of 
loose character, (the wife's guilt not being 
connected with such introduction) forms no 
bar to his prayer for divorce. — (Ibid. Hagg. 
R. ii. p. 376.) 

III. — Plea of. 
Where not sustained by Proof 

(See Goodall i;. Goodall. Lee's R. ii. p. 
384.) 
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Where a bar. 
1 To calling for Inventory and Account. 

A release from a party in distribution to 
the administratrix of an intestate, held to be 
good, until it should be set aside in a Court 
of Equity ; and a bar also to an inventory 



and account. — (Millington v. Sorsby, Lee's 
R. i. p. 625.) 

2. To calling in of Administration. 

Not a bar to calling in the administration 
for the purpose of putting the adEhini§tratrix 
on proof of her marriage. — (Ibid. p. 526.) 



RELIGION— (ARTICLES OF.) 



Proceedings under the Statute 13 Eliz., 
0. 12, against a clergyman for preaching 
doctrines contrary to the articles of religion. 



Deprivation, — (O. L P., by Bishop, H. M. 
Procurator-General v. Stone. Hagg. C. K- 
i. p. 424.) 



RENUNCIATION. 



Acts to be done previous to. 

Wlicre the original WiU muet be produced, 
et contra. 

It is the practice of the office not to receive 
the renunciation of an executor, &c., with- 
out the original will. Hence the Court— when 
applied to for letters of administration, 
limited to assign a satisfied term of years to 
the nominee of the owner of the fee, (in which 
case it is not the practice of the office to 



annex the original will) on the renunciation 
of the party entitled to the administration of 
the deceased's effects, with her will annexed, 
in preference to receiving the renunciation 
without the original will, (this not being to 
be had) — decreed the party entitled to be 
cited to accept or refuse, &c., promising to 
grant the administration to the nominee of 
the owner of the fee, on the other's default 
—(In the Goods of Martha Fenton. Add. 
fe, iii. p. 35.) 
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It — Law applicable to. 

(See Burgoyne v. Free. Add. R. ii. p. 
405, &c.) 

II. — Court of Arches. 

Its Obligation to receive. 

The 23rd Henry VIII., c.*9, devolves upon 
the dean of the Arches the power of accept- 
ing letters of request in matrimonial suits, 
without the consent of the party proceeded 



against. The dean of Arches is bound, ex 
debito justiiia, to receive them. — (Butler v, 
Dolben. Lee's H. ii. p. 312, 319.) 

III. — Rejection of. 

For want of Jurisdiction. 

Letters of request from the rector of Linr 
coin College, in the University of Oxford, 
rejected ; there being no sufficient proof that 
he was entitled to exercise jurisdiction in 
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the pariah of Long Coombe, within the dio- 
cese of Oxford.--(0. 1. P., by Rose ». Lee* 
Phill. R. iii. p. 566.) 

IV. — Offered by two ecclesiastical 

JUDGES, CONJOINTLY. 

They are not invalid on that accoant. — 
(Butler r. Dolben. Lee's R. ii. p. 312.) 

Joint letters of request from the chancel- 
lor of London, and the comntoary of Buck- 
inghamshire, accepted quatenus, — (Butler o. 
Dolben. Lee's R ii. p. 265.) 

y. — From bishop's commissary. 

To u^Aa^ Court to be directed. 

" Letters of Request " from a bishop's 



'' e^mmisswy " go in tile same oonne with 
the '' appeal" — ^that is, not to the dLoeesan^ 
but to the metropolitan coari— -the Court of 
Arches. — (Bnrffoyne v. Free. Add. R. ii. p. 

405.) 

VI — ^WhERB TRANSMISSIBLE. 

Letters of request addressed to the com- 
missary for probates in Scotland, to cite a 
party to appear in the Prerogative Court. — 
(King«. Gordon and others. Lee's B. ii. 
p. 139.) 
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I. — Suits for. 

Where sustained. 

A suit for restitution of conjugal rights in 
the case of a Fleet marriage ; the marriage 
established. — (Grant «. Grant. Lee's R. i. 
p. 692.) 

II. — Restitution of. 

1. Where Court will decree — under what 
Circumstances. 

In answer to a suit for restitution of con- 
jugal rights brought by the husband, le^l 
cruelty being established, but a reconcilia- 
tion and matrimonial intercourse having 
afterwards taken, place, the Court enjoined 
the wife to return to cohabitation, holdiog 
that there was no proof of subsequent mis- 
conduet by the husband, sufficiently removing 
the bar of ^condonation, and reyiving the pre- 
vious cruelty, to entitle the wife to a sentence 
of separation.— (Earl of Westmeath v. Coun- 
tess of Westmeath. Hagg. R. ii. p. i, Sup- 
plement.) 

2. How the Court can interfere. 

The Ecclesiastical Court can only inter- 
fere in the way of- restitution, where matri- 
monial cohabitation, is. suspended. The 
single duty which it can enforce by its 
decree in a suit of this! nature is, that of 
married parties " livinp together ;" it cannot 
attempt to enforce any insuper-addition to 



this. Hence it is incompetent to the wife to 
sue the husband, or the husband the wife, for 
'^ restitution of eonjugal rights" pending co- 
habitation. — (Orme v. Orme. Add. R. ii. p. 
382.) 

3. Of Husband, 
How to be enforced. 

The husband's rights, that may legally be 
insisted on by due exercise of marital autho- 
rity, must not be enforced by indignity, 
brutal violence, or by threats. — (D'Aguilar v. 
D'Agnilar. Hagg. R. i. p. 793, Supplement.) 

4. Wife, where compellable to return to 
cohabit. 

If a wife proceeding against her husband 
for cruelty and adultery was not originally 
justified in withdrawing from cohabitation^ 
the Court must pronounce her under the ob- 
ligation to returik— t(D'Agniiar V. D'Aguilar. 
Hagg. R. i. p. 784, Supplement.) 

6. How barred. 

(a) By suhseqvient Conduct, after Reeon^ 
ciliation. 
In answer to a suit for restitution of con- 
jugal rights, the. wife (having pleaded cruelty 
and adultery) proved several acts of personal 
ill treatment, violent behayiour and lan- 
guage, from 1813 to 1817; a separation was 
then agreed upon, but, on a reconciliation, 
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matrimonial cohabition and intercourse were 
renewed. The Conrt, on appeal — holding 
that adultery was not proved^— that cruelty 
up tp 1817 was proTcdy and that though 
afterwards there was no personal violence, 
his conduct, exciting reasonable apprehen- 
sion of it, revived the former cruelty — de- 
creed a separation, and condemned husband 
in tile costs in both Courts, except those in- 
curred by certain charges of adultery. — 
(Westmeath v. Westmeath. Hagg. R. ii. p. 
61, Supplement.) 

• In such suit the defendant must be com- 
pelled to return, unless it be proved, that 
the plaintiff's inherent right is forfeited; 
but, temhle, less strict proof of cruelty or 
adultery is necessary, in answer to such 
suit, than where the party making these 
charges is the original complainant. — (Bram- 
well V. Bramwell. Hagg. R. ii. p. 619.) 

(b) Deed of Separation — eff^ect of, 
A deed of separation, upon mutual agree- 
ment, on account of unhappy differences. 



though containing a covenant not to bring a 
suit for restitution of conjugal rights, is no 
bar to such suit. — (Westmeath v. Westmeath. 
Hagg. R. ii. p. 115, Supplement.) 

III. — Pleadings in. 

1. Particularity of LiheL 

It is not necessary to plead specifically, 
that the parties were of 21 years of age ; pro- 
vided it is pleaded that the marriage was 
lawfully solemnized in consequence of a li- 
cence duly obtained. — (Pool v. Pool, PhilL 
R. ii. p. 119.) 

2. Matters pleadable. 

Allegation responsive to the libel in a 
suit for the restitution of conjugal rights ad- 
mitted to proof — although the facts pleaded 
amounted to a charge of neither cruelty, nor 
adultery, against the party by whom a sen- 
tence of restitution was prayed. — (Molony 
V, Molony. Add. R. ii. p. 249.) 
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I. — Of Edward VI. 

Edward the Sixth's Rubric is not law since 
the Statute of Uniformity 13 and 14 Car, 2.— 
(By Sir George Lee, in Lloyd and Owen ». 
Williams. Lee's R. i. p. 437.) 
II.— Confirmed by Stat. 13 and 14 Car. II. 

Authority of. 

The directions contained in the rubric are 



clearly of binding obligation and authority. 
The rubric, or directions of the book of com- 
mon prayer, form a part of the statute law of 
the land. — (By Sir John NichoU, in Kemp v, 
Wickes. Phill. R. iii. p. 268-9.) 



SANITY. 



Criteria of capacity. 
The criteria by which the capacity of 
testator is to be examined — especially where 
there is a mass of contradictory evidence — 
where the testator is far advanced in years 
— and where occasional incapacity from 



violent nervous attacks is admitted — the 
mere opinion of witnesses of little weight. 
Capacity established ; costs refused. — (Kinle- 
side V, Harrison. Phill. R. ii. p. 449.) 
And see title Insanity, 



STATUTE. 



Interpretation of. 
To arrive at the true meaning of any par- 
ticular phrase in a Statute, that particular 
^phrase is not to be viewed detached from its 
Context in the Statute — it is to be viewed in 



connection with its whole context; under- 
standing by this, as well the *' title'' and 
" preamble y" as the ** purview," or enacting' 

Sart of the Statute.— (Brett v, Brett. Add. 
i. iii. p. 210.) 
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l.^-GSNERAL LAW, IN RESPECT OF. 

It i3 olearly the law on this 8 abject, that |i 
parishioner has a right to a seat in the 
church, without paying for it. — (By Sir 
William Scott, in Walter v. Gunner and 
Brury. Hagg. C. R. i. p. 317.) 

By the general law, repairs (of pews) are 
to be done by the landowners of the parisb 
or chapelry. Inhere can be no property ip 
pews. They are erected for the use of thp 
parishioners. The ordinary may grant a pew 
to a^ particular person, while he resides 
within the parish ; or there may be a pre- 
scription, by which a faculty is presumed ; 
but as to personal property In ,fL peiw, the 
law k^ows of no such thing.—- (By Sir Jphn 
NichoH, in IJfawkins and Coleman v. Com- 
peigne. Pbtll. R. iii. p. 16.^ 

By the general law and of common right, 
all the pews in a parish church are the com- 
BH>n property of the parish; they are for the 
iise,tn common, of the parishioners, who are 
•^C entitled to be seated, orderly and conve- 
niently, so as best to provide fdr the aocom- 
-nodation of sill. The distribution of seats 
'losts with the churchwardens, as the officers, 
and subject to the con^oul of tlie ordinaiy. 
^Neither the minister nor the vestry have any 
•right whatever to interfere with the church- 
wardens, in seating and arranging the pa- 
rishioners, aa often erroneously supposed : 
at the same time, the advice of the minister, 
and even sometimes the opinions and wishes 
•ef the vestry may be fitly invoked by the 
churchwardens ; and, to a certain extent, 
may be reasonably d^orred to, in this mat- 
ter.-^Fuller v. 'Lane. Add. R. ii. p. «36.> 

'^ews in a church belong to the parish ror 

^e ttse I of the inhabitants, and cannot be 

'Sold nor 'let, without a special act of parlia- 

ment-*(Wy Hie v. 'Mott and French. Hagg. 

R. i. p. 29.) 

By the general law, th6 use of all the pews 

~b6long»to the parishioners : they are to be 

^seated therein, in the first instance, by the 

chinrohwardenS': the power of the latter, 

bowever, is subject to the conkoul of the 



ordinary, wbo is to see 19iat the church- 
wardens exercise their authority dispreetly 
for the proper accommodation of the pa- 
rishioners at large. This is the law, not 
merely as held in this Covrt, not merely to 
he found in Ecclesiastical Authorities, but 
is the common law of the land, as laid down 
1>y the highest common law authorities. It 
will be sufficient to refer to Lord Coke, 12 
Rep.165, and 3 Inst.202.--(Blake«. Usbome. 
Hagg. R. iii. p. 733.) 

II. — Customs bad, in respect of. 

Customs pleaded, ** thai pews are appur- 
40naifiit 4p ceT:tain hou^e^, and are let by the 
-iKWnersio persons who are not \nhahiiants ^ 
tkeparishf fure bad.— :(By Sir William Scott, 
in Waltcar v. Gunner and Druiy. Hagg. 
C. R. Jl. p. 317.) 

Custom, '* that persons who Iwve not pew^ 
fyp!P%rtenant pt^y a rent for seats, which is 
appli^ in easement ^ the parish rate,'^ is a 
practioe which has been constantly repre- 
hended by the Ecclesiastical Courts, and 
discouraged as often as set up — (By Sir 
Tyilliam Scott, in Walter v. Gunner and 
Drury. Hagg. C. R. 1. p. 317, &c.) 

in. — JTURISDICTION OP THE ORDINARY — WHEN 

EXCLUDED. 

To exclude the jurbdiction of the ordinary 
from the disposal of a pew, it is necessary 
not merely that possession should be shewn 
for many years, but that the pew should have 
been built and repaired time out of mind. — 
(Stpiks V, Booth, 1. T. R. 428.) 

Six years' .possession is not sufficient 
against a ipere disturber, much less against 
the ordinal^. — (By Sir William Scott, ifi 
Walter v. Gunner and Drury. Hagg. C. |(* 
i. p. 322.) 

IV.— Title to exclusive right to — ^how 

GAINED. 

A person claiming a pew, must shew either 
a Acuity, or prescription, which will sup- 
pose a facul^. Bnt mere presumption is 
not sufficient, without some evidence, <m 

2 A 
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which a faculty may be reasonably pre- 
sumed. The strongest evidence of that 
kind, is tlie building and repairing time out 
of mind ; for mere repairing for tiiirty or 
forty years will not exclude the ordinary. 
The possession must be ancient and going 
beyond memory ; and though, on this suIh 
ject, I do not mean the high legal memory, 
it must be longer than appears in, the cir- 
cumstances of this case. — (By Sir William 
Scott, in Walter v. Gunner and Drury. 
Hagg. C. R. i. p. 322.) 

V, — Possessory right to — bxtent op. 

^ A possessory title in a church seat suffi- 
cient ground for resisting a faculty.— (Wil- 
kinson V. Moss. Lee's R. ii. p. 259.) 

A possessory right in a pew is sufficient 
to maintain a suit against a mere disturber. 
— (Pettman v. Bridger. Phill. R. i. p. 316.) 

A possessory right is not good against the 
churchwardens and the ordinary. They may 
displace and make new arrangements. The 
ordinary would give a person in possession, 
eateru parilnu, the preference over a mere 
stranger.— (Ibid. p. 324.) 

A possessory right to a pew is only co- 
extensive in duration with actual possession, 
which last, if abandoned, th'e right itself 
wholly ceases and determines.--^ Wooll- 
combe v. Ouldridge. Add. R. iii. p. 7.) 

YI. — Prescriptive right to. 

The strongest evidence of that kind is the 
building and repairing, time out of mind ; for 
mere repairing thirty or forty years will not 
exclude the onlinary. The possession must 
be ancient and going beyond memoiy ; and 
though, on this subject, I do not mean the 
high legal memory, it must be .longer than 
appears in the circumstances of this case. — 
(By Sir William Scott, in Walter v. Gunner' 
and Drury. Hagg. C. R. i. p. 322.) 

That a house has been built only eighly 
years, is not sufficient to establish a pre- 
scriptive right, because it might be pre- 
sumed, that evidence of the grant of a 
faculty was not extinct in that time.— (By 
Sir William Scott, in Walter v. Gunner and 
Drury. Hag^. C. R. i. p. 319.) 

A prescriptive right must be clearly proved, 
the facts must not be left equivocal, and they 
must be such as are not inconsistent with 
the general right. In the first place use and 
occupation of the pew must be shewn to have 
gone from time immemorial as appurtenant 
to a certain messuage, not to land&. Se- 
condly, it must be shewn, that if any acts 
have been done by the inhabitants of such a 
messuage, they maintained and upheld the 
right. At all events, if any repairs have 
been required within memory, it must be 
proved that they have been made at the ex- 
pense of the party setting up the prescriptive 
right. The onus and heneficium are supposed 
to go together; mere occupancy does not 



prove the right— <Pettmanv. Bridger. Phill. 
R. i. p. 3260 

Lining and putting new cushions into 
pews are iMt repairs but mere ornament 
These are not usually done by the parish. — 
(By Sir J. Nicholl, in Pettman v. Bridger^ 
Phill. R. iii. p. 331.) 

Reparation from time to time is necessary 
to be pleaded and proved, in order to make 
out 2i prescriptive tiUe to a pew. A pew can 
only be annexed by prescnption to a Aoiue ; 
it cannot be, to lands* Where so annexed 
to a house, the occupier of the house for the 
time being is entitled to the use of the pew ; 
not the owner of the estate. — (WooUcombe 
V. Ouldridge. Add. R. iii. p. 6.) 

VII. — Appropriation of. 

A person claiming a pew must shew either 
a faculty, or prescription which will suppose 
a faculty.— (By Sir William Scott, in Walter 
V, Gunner and Drury. Hagg. C. R. i. p. 322.) 

1. At large. 

Such appropriation, without any condition 
in respect to residence in the parish, is void 
both by the ecclesiastical and common law ; 
for whenever the occupant of a pew in the 
body of the church ceases to be a parishioner, 
his right, howsoever founded, and how valid 
soever during his residence in the parish, 
ceases and determines.— (Fuller v. Lane. 
Add. R. ii. p. 427.) 

2. To Lands. 

Cannot be by prescription. — (WooUcombe 
V, Ouldridge. Add. R. iii. p. 6.) 

3. To Messuages. 

A pew can only be appropriated to a house 
by faculty, or by prescription. — (By Sir 
John Nicholl, in Wyllie v. Mott and French. 
Hagg. R. i. p. 39.) 

If a pew is rightly appurtenant, the occu- 
pancy of it must pass with the house ; and 
the individuals cannot, by contract between 
themselves, defeat the general ri^ht of the 
parish. — (By Sir William Scott, in Walter 
V. G unner and Drury. Hagg. C. R. ii. p. 319.) 

Even if there is a prescriptive right^it 
could not be exercised by transferring it to 
persons, not inhabitants of the house or of 
the parish. — (By Sir William Scott, in Ibid, 
p. 319.) 

The parties claiming such must shew the 
annexation of the pews to the messuai^es, 
time out of mind — and the separation from 
>time to time of the particular pews, by 
tenants of such houses or messuages — ^in 
order to make out their prescriptive title. — 
(By Sir John Nicholl, in Fuller v. Lane. 
Add. R. ii. p. 427.) 

Pews appropriated to messuages and an- 
nexed to Uiem by prescription, cannot be 
severed, but pass with such messuages. — 
(Ibid. p. 428.) 
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Reparation from time to time is necessary 
to be pleaded and preyed, in order to make 
out a prescriptive right to a pew. — (Wooil- 
eombe o. Ouldridge. Add. R. iii. p. 6.) 

Yin. — Rbntino op, and lbtting op. 

Tlie pajrment of rent for seats, which is 
applied in easement of the parish rates, is 
a practice which has been constantly repre- 
hended by the Ecclesiastical Courts, and 
discouraged as often as it has been set np. — 
(By Sir William Scott, in Walter v. Ganner 
and Drory. Hagg. C. R. L p. 317, &c.) 

That persons should be allowed to let out 
a pew (appropriated to a wkeenrngo ovon) to 
persons not resident in the parish, is an 
abuse which cannot be maintained ; for it 
is a wild conceit, that there can be such use 
made of pews, as of villas and other common 
property. These are possessions of more 
qualified property, to be used in a certain 
and prescribed manner. It is a sufficient 
indulg^ence, which is usually g^yen by facul- 
ties, in granting the exclusiye use ; but no 
faculty was oyer gpranted for the purposes 
like this.^By Sir WilUam Scott, in Walter 
«. Gunner and Drury« Hagg. C. R. i. p. 
321.) 

The occupier of a pew ceasins to be an 
inhabitant of the parish, cannot ut the pew, 
and thus annex it to his house, but it reverts 
to the disposal of the churchwardens. — (By 
Sir John NichoU. Hagg« R. i. p. 34.) 

IX. — Seixing of. 

The practice of selling seats is illegal. — 
(See cases in Note, Hagg. G. R. i. p. 318.) 

These cases all shew that, even where the 
order has been made to defray expenses, 
it has always been held illegal. ' It is said, 
however, that former cases had been in- 
stances of old pews, but that the agreement 
here is for building new pews. This caf 
not influence the Court, nor make the act 
legal. It may be true, as it has been re- 
marked in the ar^meut, that this is fre- 
quently done, particularly in chapels. But 
tbey are private property ; thit is an old 
pansh church ; and I am of opinion, that 
neither the parishioners, by their consent, 
nor the ordinary, nor any power, but the 
legislature can deprive the inhabitants of a 
parish of their general right, and that such 
acts are contrary to the law of the land. — 
(Ibid. p. 318, in Note.) 

Pews in a church belong to the parish for 
the use of the inhabitants, and cannot be 
sold nor let without a special act of parlia- 
ment.— (By Sir John Nicholl, in Wyllie v. 
Mott and French. Hagg. R. i. p. 29.) 

A person who has permission from the 
churchwardens to sit in a pew temporarily, 
and in order, by keeping possession for the 
future tenant, to carry into effect the condi- 
tions of sale of a house with which the pew 
hath for above a century been held under 
ui expired faculty, has no possession on 



which he can bring a suit for perturbation 
of seat against a mere intruder — such per- 
mission by the churchwardens being illegal 
as confirming the sale of the pew. — (Blake 
«. Usbome. Hagg. R. iii. p. 726.) 

X. — DUTT, &C., OP CHURCHWARDENS, IN 

RB8PBCT OF. 

Families should be seated together. — (Add. 
R. ii. p. 434.) 

Their general duty is to look to the general 
accommodation of tfie parish, consulting as 
far as may be that of all its inhabitants. 
The parishioners, indeed, have a claim to be 
seated according to their rank and station ; 
but the churchwardens are not, in providing 
for this, to overlook the claims of aU the 
parishioners to be seated, if sittings can be 
afforded them. Accordingly, they are bound, 
in particular, not to accommodate the higher 
classes beyond their real wants, to the ex- 
clusion of their poorer neighbours, who are 
equally entitled to accommodation with the 
rest ; though they are not entitled to equal 
accommodation, supposing the seats to be 
not all equally convenient. — (By Sir John 
NichoU,' in Fuller v. Lane. Add. R. ii. p. 
426.) 

Churchwardens must exercise a just dis- 
cretion in the allotments of pews, subject to 
the correction of the ordinary.— -(Wyllie ». 
Mott and French. Hagg. R. i. p. 33.) 

XI.— Jurisdiction of incumbent, in 

RESPECT OF. 

The incumbent has no authority in the 
seating and arranginjp the parishioners, be- 
yond that of an individual member of the 
vestry, and which his station and influence 
in tiie parish naturally give him. He may 
properly object to a plan, which is gene- 
rally inconvenient, which diminishes the 
4|ccommodation in the church, which disfi- 
^ ^res the building, which renders it dark 
' and incommodious. In every case of this de- 
scription, it is very proper he should make a 
representation to the ordinary ; but as to the 
mere arrangement of seats, if the parishioners 
can settle tnat among themselves and to their 
own satisfaction, and can agree about the 
expense, there seems but little necessity for 
the interference of the incumbent ; the ex- 
pense is that of the parishioners ; the church- 
wardens are bound to repair with the consent 
of the vestry; it is not the vicar, but the 
vestry, which appropriates the seats; the 
general superintendence and authority in 
allotting them, rests wifh the ordinary. — 
(Tattersall V. Knight Phill. R. i. p. 233, &c.) 

XII. — In aisles and chancels. 
As to an aisle or chancel, that nuiy belong 
to a non-parishioner; for the case of an 
aisle or chancel, depends upon, and is go- 
verned by, other considerations. — (By Sir 
John NichoU, in Fuller v. Lane. Add. R. 
ii. p. 427.) 
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XIU. — Suits in respect of. 

1. What Title i9 it^Hmit tp nkujUaim. 

A possessory ri^^lit In a pew is sufficient 
to maintain a suit against a mere distn/bet 
for perturbation.— (Pfttman, by his Gnar* 
dian, v. Bridger. PhiU. R. i. p. 3ia) 

2. Sentence in Suits for Perturbation of. 
In a suit for perturbation of seat, U it ap- 



pear that the ehurchwardens have aeted 
properly in displacing the plaintiff, the 
Uourt will dismiss them ; but will not pro- 
ceed to confirm the possession of the person 
seated by them, as it does not form a part of 
the qiiestian befove the Courts and may be 
injarloiis to the parish by taking the pew 
more out of the power of the church waideas. 
"-(Wyltie «. MoU and Freneb. Hagg.R.i. 
p. 41.) 
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SEPARATION. 



Cauiis of. 

The only lawful cause for withdrawing 
from cohabitation is cruelty, or adultery; 
for this Court can take no cognizance of 



disputes about property, or mutaat agree- 
ments to live separate. — (By Sir JTohnNidioU, 
in Barlee v. Barlee. Add« R. i. p. 3050 
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1. AUeroitifihiin—WfsUtomake 1^ 

2. Performance qf—in place not consecrated* 
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S. Indecency dMTtnf .••..••# • 1^ 

n.— Person AL 198 

1. On Principals • 188 

2. Onitftiior^ 188 



I. — Divine. 

I. Alterations in — Right to make, 

A clergyman in the performance of divine 
worship, not at liberty to alter or omit any 
part of the service. — (O. I. P., by Newbery 
V. Goodwin. PhilL R. i. p. 389.) 

3, Performance of-An place not oonsecrated* 
Consent first necessary. 

Surely, under the general Ecclesiastical 
Law, unless it has been recently altered, it 
must be an offence under the ecclesiastical 
jurisdiction: a minister of the church of 
England is amenable to this Court if he per^ 
forms divine offices in a place not conse- 
crated, without the leave of his diocesan.-^ 
iBy Sir John Nicholl, in Carr v. Marsh, 
'hill. R. ii. p. 903.) 

I apprehend that by law no persons can 
procure divine service to be administered 
without the consent of the incumbent, and 



the licence of the bishop ; (to whioh, in some 
instances, must be added the consent of the 
patron ;) and that the person officiating 
without Such consent is suhjectto ecclesias- 
tical censures.-^By Sir John Nicholl, Ibid, 
p. 206.) 

3. Indecency during. 

(See Lloyd and Owen v. Williams. Lee's 
R. i. p. 434.) 

II. — ^Personal. 

1. On Principals. 

Whatever is to be done, personality by the 
party principal in the cause, requires, in 
strictness, a personal service of the notice, 
or decree for doing it, upon the party prin- 
cipal. — (Durant v. Durant. Add. R. L p. 
114.) 

3. On Minors. 

(See title Process^ I. Service of, an Minors,) 
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Where Court will allow stay tf Execution of, 
et contra. 

A sentence of the Prerogative Courts 
pronouncing against a will, and decreeing 
administration to the daughter, having been 
affirmed by the Court of Delegates, and the 
cause remitted — the Court will not allow the 



execution of the sentence to be delayed, by 
a prayer for an answer to the interest of the 
widow, who had been cognizant of, though 
not cited tojiee, proceedings — ^nor by caveat. 
— <Dew V. Clark and Clark. Hagg. R. i. p. 
311.) 
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I. — ^fll« DUTIES AND UABIUTIE8. 

h To repair ParmmMge Home* 

Tbe sequestrator of a benefice is bonnd to 
repair the Ticarage boase, and bnildings ; 
and liable for dilapidations in the Biahop^s 
Court — ( Whinfield, by his Attorney, v. Wat- 
kins. Pilill. R. ii. p. 1.) 

« 

2. For Dihyndatum. 

(a J Principle ofmcl^ Liability, 

On general principle lam inclined to bold, 
that the sequestrator will be liable for dila* 
pidations. The King's writ issues to the 
bishop to levy a sum for the discharge of the 
debt. This writ has been truly described as 
mandatory to the bishop, who is, in a gene- 
ral sense, only ministerial. The sequestra- 
tor is a kind of bailiff to the bishop. There 
is no mention of any purpose, but the pay- 
ment of the particular debt: it is, howeyer, a 
thing incident to, and inseparable from, the 
subject matter itself, that there are certain 
duties and expenses for which the seques- 
trator is bound to proyide. The instrument 
issued under the authority of the bishop, 
ftnd contains a- clause of allowance for all 
necessary charges ; and I do not know on 
what principle it can be maintained, that the 
repairs of the chancel, and of the parsonage, 
ftre not necessary charges. The clergyman 
is, by law, equally required to proyide for 
such repairs, as well as the performance of 
divine senrice, and he cannot exonerate 
himself from one of those duties, more than 



from the other. I am inclined to hold that 
the sequestrator will be liable for charges of 
this nature, as inseparable from the benefice 
— and that they could not be disjoined from 
the duties of the sequestration, even by the 
authority of the bishop, even if he could b^ 
supposed to haye sanctioned anjr such pre* 
tension. — (By Sir William Soott, m Hubbard 
V. Beckford. Hagg. G. R. i. p. 310, 11, 12, 13.) 
The sequestrator is bound to repair edifices 
belonging to the benefice : there can be no 
doub^ that he maybe compelled to do so 
by a process from the Bishop's Court. The 
repair of the church is as necessary a charge 
as the supply of the church itself: he may, 
therefore, be compelled by the bishop and 
churchwardens to make the repairs: — 
nothing will exonerate him from them. — (By 
Sir William Scott, in Whinfleld v. Watkins. 
Phill. R. ii. p. 8.) 

(b) Suits/or. 

1 . IHseretion to be exereised,in respect of. 

Suits for dilapidations are necessarily 
attended with great expense ; and they ought 
not, therefore, to be instituted here, except 
upon great occasions. — (By Sir William 
Scott, in Hubbard v. Beckford. Hagg. C. 
R. i. p. 314.) 

2. Examples, 

Dilapidations at St. Cross—- conflicting 
estimates; — the tender of the defendant 
affirmed with costs. — (North v. Barker. FhilL 
R. iii. p. 307.) 



SMITING. 



Page, 

{•—What act not 189 

ii.^force of the general ecclesia8ti- 

cal law, in respect of 100 

in.— The Statute 5 and 6 Edw. vi., c. 4. 190 

1. Its Construction 190 

2. The Discretion of the Judge— how far per- 
mined 190 

IV.— Sorrs for; 190 

i* HequisUesqf the Articles 190 

2»Dtfence 190 



Page, 

3. Proofs 190 

CaJ Particulariivof 190 

CbJ Number qf Witnesses 190 

4. Consequence w Of ence committed 190 

6. Punishmewtfor 190 

CaJ Ancient under the Statute 190 

CbJ Howalteredhy8tatute5ZGeo.9.jC.l27 190 

v.— <!asb8, in respect of 190 

CaJ Where Offence was proved 190 

CbJ Where Qjfence was not proved 190 



T.— What act not. the Statute 6 and 6 Edw.VI., c 4.^(j6nkins 

A threatening posture is hot smiting, under v. Barrett Hagg. B. I. p. 15.) 



190 



8MITINO. 



II.— Force of the general ecclesiastical 

LAWy IN respect OF. 

The Act of £dw. VI. did not treate the 
offeDce, as it subsisted by the common law 
before that Statute was enacted ; and there 
is no doubt that the Ecclesiastical Court had 
a right to interfere, to correct or punish any 
act of disturbance of the public worship. 
A party may now proceed either upon the 
Statute, or upon the ancient law.-H(By Sir 
William Scott, in O. I. P., by Hutchins v. 
Densiloe. Hagg. C. R. i. p. 181.) 

III. — ^The Statute 5 and 6 Edw. vi., c. 4. 

1. lU CoHitruetion, 

This Act was made on the exigencies of 
the times at the Reformation, when there 
prevailed gpreat heats and animosities on 
religion ; which were likely enough to break 
out in churches. The construction of this 
Statute has been extended beyond its origi- 
nal purpose, and it is now applied to sup- 
press any violation of public decorum, 
arising from other motives than religious 
differences. — (Ibid. p. 181-2.) 

2. The Ditereiion of the Judge — how far 
permitted* 

The Statute admits a discretion in the 
ordinary as to punishment. By the ancient 
ecclesiastical law, he might impose censures, 
and might admonish ; or, in case a minister 
was the offending party, he might even se- 
quester his benefice. — (Ibid. p. 182.) 

rv. — Suits for. 

1. RequUites of the Articles. 

The words ** other enormous ecclesiastical 
offences,^' in a citation, are surplusage, and 
will not support a charge of smiting under 
the Statute. — (Jenkins v. Barrett. Hagg. 
R. i. p. 14.) 

2. Drfence, 

It is no justification that there was mis- 
conduct on the other side. The Court can- 
not consider this a set off between the 
parties ; for the misbehaviour of one will not 
authorize the same acts io an other; the 
church not being a place where human in- 
firmity can be pleaded to justify violent and 
indecent conduct, however produced.— (O. I. 
P., by Hutchings v. Denziloe. Hagg. C. R. 
i. p. 182.) 

3. Proofs. 

(a) Particularity of. 
In a criminal suit for smiting, under the 
Statute 5 and 6 Edw. VI., c. 4, the proof must 
not admit of a doubt.— (O. I. P., by Hoile 
V. Scales. Hagg. R. iii. p. 371.) 

(h) Number of Witnesses, 

The Statute requires that the offence shall 
be proved by two lawful witnesses. By Che 
ancient ecclesiastical law, I conceive, one 



witness to the fact, and one to the circum- 
stances, was sufficient, and would be so 
still in a proceeding in that form, according 
to the ordinary rule of the ecclesiastical 
law, which satisfies its own demands of two 
witnesses, by receiving one to the fact, and 
one to the circumstances. — (By Sir William 
Scott, in O. I. P., by Hutchins v. Densiloe. 
Hagg. C. R. i. p. 182.) 

4. Consequence of Offence committed. 

On proof of ** smiting," the Court is bound, 
whatever may be the origin of the dispute, 
to proceed to award punishment under 5 and 
6 Edw. VI., c. 4, and 53 Geo. III., c. 127. — 
(O. I. P., by Hoile v. Scales. Hagg. R. ii. 
p. 606.) 

6. Punishment for. 

(a) Ancient under the Statute. 

The Court has no discretion — ^the words of 
the Statute (5 & 6 Edw. IV., c. 4, s. 2.) are 
imperative — ** If any person or persons shall 
smite or lay violent hands upon any other, 
either in any church or church-yard, then, 
ipso facto, every person so offending shall be 
deemed excommunicate.^^ This is the pu- 
nishment for smiting in a sacred place ; and 
the Coart has no power to after or vairy it. — 
(O. I. P., by Hoile v. Scales. Hagg. R. ii. 
p. 606.) 

(h) How altered hy Statute 63 Geo. III., 
c. 127. 

The law remained (as above) until the year 
1813, when an act was passed, which in some 
degpree effected an alteration, by chanj^g 
the punishment annexed to the penalty of 
excommunication. The Court, however, is 
not relieved from pronouncing a sentence of 
excommunication ; bat the consequences of 
that sentence are very different from what 
they were before the passing of the 63 Geo. 
III., c. 127. Since the passing of that Statute, 
the ancient punishment of excommunication 
is taken away ; the person excommunicated 
incurs no civil penalties except such im- 
prisonment as the Court, in the exercise of 
Its discretion, may think proper to direct — 
not exceeding six months.---(0. I. P., by 
Hoile V, Scales. Hagg. R. iii. p. 605-6.) 

Under the 63 Geo. III., c. 127, s. 3, the 
Court must certify the sentence to the Court 
of Chancery .-—(Vide the Statute, s. 3. Hagg. 
R. iii. p. 667, in Note.) 

V. — Cases, in respect of. 

(a) Where Offence was proved, 

(O. I. p., by Hoile v. Scales. Hagg. R. ii. 
p. 666.) 

(h) Where Offence was not proved. 

(O. LP., by Hutchings v. Denziloe. Hagg. 
C. R. i. p. 181. — Jenkins v. Barrett. Hagg. 
R. i. p. 14, 16.— O. I. P., by Hoile v. Scales. 
Hagg. R. iii. p. 371.) 
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SIMONY. 

Jnrisdieti&H rf Eeetetiaitieal Courts. simony. — (O. I. P., by Dobie v. Masters. 

Tbey haye jurisdiction to try questions of Phill. R. iii. 171.) 



SINGING— (IN CHURCHES.) 



L— Sum FOR OBSTRUCnOM OF 



Page. Page. 

> 191 II.— DlSTINCnOlf BETWEEN SERVICES IN CA- 

THEDRALS AND PARISH CHURCHES— AS TO 191 



I. — Suits for obstruction of. 

Proceedings against a churchwarden, for 

interfering to obstruct and prohibit the form 

of singing, &c., which had been authorized 

by the minister^ sustained.— ^O. I. P., by 



Hutchings v. Denziloe and Loyeland. Hagg. 
C. R. i. p. 170.) 

II. — Distinction between services in ca- 
thedrals AND PARISH CHURCHES — ^AS TO. 

(See O. I. P., by Hutchingpi v. Denziloe 
and Loveland. Hagg. C. R. i. p. 175, &c.) 
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I. — Criminal suits. 
1. Delay to institute. 

Effect of. 

Length of time, though it may not amount 
to a bar to a criminal suit, will induce the 
Court to admit general explanation, instead 
of requiring a direct contradiction, or expla- 
nation, of each specific fact. — (Bennett v. 
Bonaker. Hagg. R. iii. p. 26.) 

On appeal in a criminal suit, an extension 
of the term probatonr being prayed by the 
promoter, a delay of nine months, without 
making substantial progpress in the cause, or 
examining a single witness, (after the suit 
had been already depending in the Court of 
Appeal two years) is a sufficient gpround to 
dismiss the defendant, and condemn the 
promoter in payment of a suijn nomine expe^ 
sarum. — (Jenkins v. Barrett* Hagg. R. i. 
p. 12.) 

2. Pleadings in. 

(a) Requisites of Articles. 

In criminal suits^ articles must be so spe- 
cific as to afford a fair opportunity of defence. 
-(0. 1. P., by Oliver and Toll v. Hobart. 
Hagg. R. L p. 43.) 



(h) Motive of Promoter . 

1 Where to be enquired into. 

In a criminal suit, a defensive plea tend- 
ing to shew the promoter's motives to be 
malicious and vindictive, is admissible, as 
bearing on the credit of his witnesses, and 
on costs ; but it must be specific, and con- 
fined to his conduct with reference to the 
defendant. — (O. I. P., by Bennett v. Bona- 
ker. Hagg. R. iii. p. 17.) 

If, in a criminal suit, the charges are 
clearly proved, unaccompanied by circum- 
stances of reasonable excuse or explanation^ 
the Court, presuming the promoter acts from 
a sense of duty, will not enquire into his 
motives ; aliter, if the misconduct be not 
proved — or, even if proved, be sufficiently 
accounted for. — (Ibid. p. 28.) 

In criminal suits the Court will sometimes 
enquire into the motives of the promoter ; 
but it will presume proper motives, unless 
there be strong proof to the contrary. — ^O. 
I. P., by Jarman v. Wbe. Hagg. R. iii. 
p. 362.) 

2. Counter Plea — to one imputing im- 
proper Motives. 
A defensive plea in a criminal suit having 
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imputed to the promoter malicioiu motives, 
the Coart is bound to admit a plea repelling 
such imputations; and presentment^ by 
churchwardens and vestry of the clergy- 
man's misconduct are admissible for such 
purpose, though not as matters of charge or 
proof in the original artides. — (O. I. P., by 
Bennett v. Bonaker. Hagg. R. iii. p. 19.) 

3. Enquiry — hdno cireumMcribed. 
In a criminal suit the Court is strictly 
confined to the offences charged in the arti- 



cles. — (O. I. P., by Bennett v. Bonaker. 
Hagg. K. iii. p. 60.) 

II. — Abatement of. 

By Deathr-^wbere not abating. 

A suit earned on by tiM attorney of an exe- 
cutor does not abate on his death, a proxy 
having been originally exhibited for one of 
the executors, as well as for the attorney of 
tbe eKecixton«— {Orant v. Atkinson. Lee's 
tt. i. p. 161.) 

(And see title Causes.) 
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J'age. 

I.— Distinction between and depriva- II.— Ab ingressu sccLEsiiB 

TION 192 
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I. — Distinction between and deprivation. 

The difference between suspension and 
deprivation exists in this — ^that tbe former 
may be pronounced by the chancellor of iSie 
diocese, the latter by the bishop alone. — (In 
Watson V. Thorp. Phill. R. i. 377.) 

(And see title Arches, H,, 1. (h). 

IL—tAb IN^&BASU fiOCLESIifi. 

A parishioner smpended, ah inpressu ec- 



clesiiB, for three weeks, for brawling in the 
chancel of a church. — {13. 1. P., by Canning 
V. Sawkins. Phill. R. ii. p. 293.) 

On proof of violent conduct and great 
personal abuse, at a vestry held in a room 
within the church, the Court suspended the 
defendant, ab in^essu-ecciesia, for fourteen 
days; but under the circumstances c6n- 
demned him only £35 nomine exp/^nsarum. 
— (O. I. P., by Jaxman v. Wise* Hagg. R. 
iii. p. .360.) 
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How eonsideredhy the l,aw* 

Tbev are supposed to die in commission of 
mortal sin, and in open contempt of their 
Saviour and his precepts ; \o have renounced 
Christianity ; to have unchristianized them- 



selves ; that is the view which the law takes 
of the persons who are self-nrurders. They 
are not entitled to 'Christian burial, — ('By Sir 
7ohn Nicholl, in Kemp v. Wi6kes. P^ill. 
R. ill. p. 273.) 
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I. — Assignation of. 

Anttllegathm in objection to an inventory 
br^u^ht in, onoath, by a party in the cause, 
admitted ; and '' answers '* decreed. €tu<ere, 
whether tiie Court might not- assign a '^ term 
probatory," and permit witnesses to*e ex- 
amined on such an allegation, in the event 
of the answers being unsatisfactocy.^Brog- 
den V. Brown. Add. R. ii. p. 336.) 
II. — ^Where Court will extend, et contra. 

If dOe diligence has been used, the Court 



will grant 'an -extensiQii of the temiiprobft- 
tory, in order ^at the material ■ witnessAS 
may be examined. — (Portsmouth v. Ports- 
mouth. Hagg. R. i. p. 1.) 

On appeal in a criminal^niit^ fdir^aftension 
of the term probatory being prayed by the 
promoter, a delay of nine months, wftiioiit 
mcCking. substantial progress in the cause, or 
examining a single wimess, (al^er |he suit 
had been already depending in the .Court of 
Appeal two years) is a sttileient groi^id to 
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dismifls tbe defondant, and condemn the pemmrHm-'^JenkiM «. Barrett. Hagg. K. (• 
promoter in payment of a snm nomins 0jr« p. 12.) 
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I. — Rectorial. 

1. Discharge of. 

By Banhruptey, 
Tithes how far discharged by a certificate 
of bankruptcy. — (Breithwaite v. Hollinga- 
head. Hagg. C. R. i. p. 470.) 

2. Dedueiions. 

How to be set forth, 

^ h answer to a libel in a sait for sabstrac- 
tion pf tithes, it is not sufficient to state 
dedactiops generally; they mast be speci- 
fically set forth,— (Leilh f;. Cliff. Phifl. R. 
ii. D. 3«R.) 

Qaantity and 's^lae must be set forth.-r- 
(See Morgan v. Hopkins. Phill. R. ii. p. 
584.) 

3. Proceedings for. 

Under Statute 2 Edward VL, c, 13. 
Bg Lay Impropriator. 

(See Hon. Robert Herbert v, Hellyer. 
Ws R. i. p. 639.) 

4. Matters pleadable. 
(o) Terrier, 

A terrier may be pleaded in an allegation 
iti a tithe case. — (Andrew v. Raymond. 
Lse'sR. ii. p.671.) 

(b) Tender, 
In a sait for subtraction of tithes, a tender 
beld to he sufficient.— ^Stevens «. Webb. 
Lee's R. i. p. 456.) 

6. Heetpr, wher0 n9$ hi in icnse qf Statute 

flat^d3 JSdvwd II- 
A rector held not to haye been let in the 



sense of the 2d and 3d Edward II. in the 
carrying away his tithes. — (Burnell 9. Jen- 
kins. Phill. R. ii. p. 381.) 

6. Sentence for. 

Where reversed, 

(See Andrews v. Litton. Phill. R. iii. p* 
18.) 

7. Miscellaneous Points. 

Subtraction of tithes — composition not 
proved. See particulars as to tithes of 
crops sold, whether due from the vendor ; 
also as to barley-rakings, mills, &c. — (File- 
wood V. Kemp. Hagg. C. R. i. p. 487.) 

Tithe of com mills, by the tenth toll dish, 
not sustained : the net profit now held to 
be the rate of tithing. — (Filewood v. Kemp. 
Hagg. C. R. i. p. 494.) 

II. — ^Vicarial. 

1. Endowment of. 

Sufficient Evidence ef. 
Endowment of vicarage, though not in 
simple and positive terms, held sufficient. — 
(La^den v. Robinson and Green. Hagg. C. 
R. 1. p. 501. — See also Lagden v. Flack. 
Hagg. C. R. ii. p. 303.) 

2. Necessary Proofs, 
(a) By Vicar p 

There must be evidence of endowment — 
(See Lagden v. Robinson and Green. Hagg. 
C, R. h p. 501.) 

V 

(h) By Lessee, 
A lessee of vicarial tithes must exhibit 
the original lease, and agreement, as the 

2b 
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foandation of his claim. — (Riler v, Coiuins. 
Lee's R. i. p. 653.) 

3. Setting out of , 

(a) Notice requisite. 

Notice as to setting out, how far reqaired. 
Custom of the particular parish. — (Filewood 
V. Marsh. Hagg. C. R. i. p. 478.) 

It is, I conceiTC, perfectly settled by the 
authority of the common law, that notice is 
not necessary respecting the setting out of 
great tithes. I am not aware of any deci- 
sion, that has gone so far as to include the 
case of small tithes, which may admit of a 
reasonable distinction, on the matter of no- 
tice.— (By Sir William Scott, in Ibid. p. 479.) 

(h) Of Potatoes. 
The setting out the tithe of potatoes by the 
tenth basket, as raised, and immediately 
remove the nine parts, is not sufficient ; a 
reasonable quantity must be raised before 
the setting out, in order to afford to the tithe 
owner a fair opportunity of view. — (Bear- 



block V. Meakins. Hagg. R. ii. p. 495.] 
This sentence affirmed by the delegates.-- 
(Thompson v, Bearblock. Hagg. R. iii. 
p. 795.) 

4. J9y what Road to he carried* 

The parson has a right to carry his tithes 
by the usual way. — (Rees v, Harris. Lee's 
R. ii. p. 18.) 

5. Remedy for — by Leasee. 

How barred, % 

A lessee barred from recovering tithes, 
because his lease had been rendered void by 
the non-residence of the incumbent. — (Riler 
V. Cosen. Lee's R. ii. p. 189.) 

6. Exemption from. 

Where not obtaining. 

If a person has lands in the parish, in 
which he has cattle for the plough and pail, 
he is not excused from paying tithes for un- 
profitable cattle depasturing in an other 
parish. — (Harry v. Littleton. Lee's R. i. 
p. 201.) 



TRUST AND TRUSTEE. 



Page, 

I.— ExPiREn 194 

By reason qf neglect qfdirectums qf Testator 194 
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I. — Expired. 
Byreasonofnegleetof directions of Testator, 

A trust under a will held to have expired, 
because it had not been filled up according 
to the directions of the testator. — ^(Harris v, 
Jones. Lee's R. i. p. 174.) 

II. — ^Merged in Executorship. 

(See Grignion v, Grignion. Hagg. R. i. 
p. 536.) 



III. — Monition against. 

In a contest respecting the validity of a 
married woman's will, made under a power, 
the Court will decree a monition against the 
trustee under the marriage articles, though 
he may not be a party to the suit, to bring in 
the counterpart of the articles which were 
in his possession. — (Boxley and Freck v, 
Stubbington. Lee's R. ii. p. 501.) 
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1. Forwhat Purposes called 194 

2. Offence of reading Notice by Parishioner, 
during Divine Service 194 
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II.— By whom to be called 194 

III.— Right to preside at 195 

In whom 195 



I. — Notice requisite for. 

1. For what Purposes called. 

Not necessary in all cases that notice 
should be given of the specific purpose for 
which a parish vestry is convened.— ^Glutton 
and Waller v. Cherry. Phill. R. ii. p, 373.) 

2. Offence rf reading Notice by Parishioner, 
during Uivine Service, 

A private parishioner has no right during 



the time of divine service, and of his own 
authority, to publish a notice in the church. 
— (By Sir John Nicholl, in Dawev. Williams. 
Add. R. ii. p. 138.) 

II. — By whom to be called. 
Vestries, for church matters, regularly are 
to be called ^' by the churchwardens,'^ with 
the consent of tiie minister. — (By Sir John 
Nicholl, in Dawe v. Williams. — Add. R. ii. 
p. 139.) 



VESTRY, — ^WAY. — WILL. 



1&6 



III. — Right to prbsidb at. 
In whom. 
The right of the incumbent to preside at 



a meeting of his parishioners in vestry, 
established.— <O.I.P., by Wilson v. M 'Math. 
Phill. R. iii. p. 67.) 



WAY. 



Riffht of. 

When Ecclesiastical Court can determine. 
This Ck>art cannot decide on a strict ques- 
tion of right of way ; — ^the only qaestion I 



can decide is, whether he (the rector) was 
leg^ly obstmcted (in removing his tithes.) — 
(By Sir John Nicholl, in Bumell v. Jenkins. 
PhilL R. ii. p. 398.) 
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(a) Where established 203 
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I. — ^WhAT papers good A8. 

I. What may be considered Testamentary 
Papers, 

A paper pronounced testamentary on the 
ground that it was to take effect after death* 
It contained a direction to the executors 
under the will of the deceased.-^Bagnall 
V. Sir Jacoh Gerard DoMming. Lee's R. i. 
P 3.) 

A letter held testamentary «-^Repington 
9. Holland and Repington. Lee's R. u 
p. 106.) 

*2. Of BHtish Sut^eet dying abroad, 

Mjff'ect of Foreign Domicile — and want ^ 
ilaiecution according to Foreign Law* 

An allei^tion responsive to a condidit^ sug- 
gesting the will of a British bom subject to 
be invalid by the law of France^ where he 
died, and of which country he was alleged 
to hate died a *< domiciled inhabitant* -*^nA 
that the effect of that invalidity was to de- 
feat its claim to probate in the Courts of this 
country— reje<?ted.— (Curling ^. Thornton. 
Add. R. ii. p. 6.) 

Admitting that he may so far '' exaere 
pctrtuffH'^ ^ to render his property liable to 
distribution according to foreign law, it 
would by no means follow, that his will, to 
be valid here, must conform to that foreign 
latr, eitiier upon principle or authority. — 
(Ibid. p. 19.) 

3. Of Blind Persons. 

The will of a blind person holden to be 
sufficiently proved. — (Moore t, Paine. Lee's 
R. ii. p. 695.) 

4. iJ&njditionaL 
(a) Where good, 

A recognition establishes testamentary 
papers, which were conditional in their 
terms — testamentary effect given to three 
letters.— (Strauss r, Schmidt. Phill. R. iii. 
p. 209.) 

(6) Where not good, 
A cdmditional will nt)t converted into an 
absolute will, it being shewn that the condi- 
tiOft had been satisfied.^Ingram t. Strong, 
and Roberts v, Lawrence. Phill. R, ii. 
p. 294.) 

4. C&kjwiiea and m^Uiud, 
Be^ 'eiefforded, 

Mtitual or conjoint wills (so styled) irre- 
vocable by either of the (supposed) testators, 
anknown to the testamentary law of this 
coantry^wliat eff^t soerer may be given 



to such instruments in equity. An alleffa^ 
tion propounding an instrument of uiia 
species, rejected ; and a separate<will of the 
same deceased, of a later date, in effect 
pronounced for. — (Hobson v. Blackburn and 
Blackburn. Add. R. i. p. ^4.) 

6. Cktpiesof, 

{a) Where good. 

When a copy of a will is produced instead 
of an original, the instrument must not only 
be clearly authenticated, but it must be 
satisfactorily shewn, that the original could 
not have been exhibited. — (Raymond v. the 
Baron de Watteville. Lee's R. ii. p. 358.) 

{b) Engrossed Copies, 
Where good. 
An engrossed copy of a will having been 
read over to, and approved by, the deceased, 
whointended toexecute it shortly afterwards* 
but was prevented by death; probate in 
common form granted (with consent of the 
only person interested under an intestacy) 
of one of the originally engrossed sheets, 
and of two fairly copied sheets substituted 
for, and (except as to some clerical errors 
not affecting the disposition) corresponding 
with the sheets approved by the deceased. — 
(In the Goods of Samuel Harvey. Hagg. 
R. i. p. 575.) 

7. Draft Wills, 

(a) Where pronounced for, 

1. By reason rf Coercion, and undue 
Influence exerted, 

A testator made a will to please his wife ; 
then a second unknown to his wife, to please 
himself: some time after he went to liis 
attorney, and gave him instructions for a 
new, or third will — telling him at the same 
time, that he was going, that day, to make a 
codicil to (and so in effect to revive) the 
first, terming it his wife's will; but would 
come the next day and execute the third, 
which he meant to be his will, expressly in 
order to defeat the first. He revived the first 
will, accordingly ; but died without execut- 
ing the third. The Court holding that> upon 
the evidence, he was only prevented from 
executing this third will by the *' act of 
God," in the true sense of that phrase, pro- 
nounced for a draft will, which had been 
prepared in his life time from the instruc- 
tions so given by the testator as aforesaid. 
--^ Allen V. Manning. Add. R. ii. p. 490.) 

2. By reason of Destruction of the Ori" 
ginal-^mproperly. 

The widow having, after the testator's 



I 



198 



WILL. 



death, caused his will to be destroyed, pro- 
bate of the draft of such will granted, and 
the widow condemned in the whole costs of 
the sait-— (Martin and others v. Laking and 
Oldham. Hagg. R. i. p. 244.) 

{b) Where prinumneed against* 

The law presumes prima facie — first, that 
if a paper (a will) be left at a party's hoose, 
it comes into his possession — secondly, that 
if it be thus traced into his possession, and 
be not forthcoming at his death, he destroyed 
it: a draft will being propounded under 
these circumstances, the Court pronounced 
the deceased was, as far as appeared, dead 
intestate, and condemned the party, setting 
up the paper, in costs. — (Lillie v* Lillie. 
Hagg. R. iii. p. 184.) 

A draft of a will propounded, without set- 
ting forth how the executed will was lost, 
pronounced against.— (Lillie v. Lillie. Hagg. 
R. iii. p. 189.) 

8. Donatio inter vivos. 

Where not established. 

The party setting up as a will a paper not 
on its face testamentary, must shew testa- 
mentary intention ; and as the law in such 
cases lends its aid only to effect intention, 
the question is, whether such a paper, if 
treated as testamentary, will, in truth, give 
effect to the deceased's intention, though the 
Court cannot look at the effect of an instru- 
ment clearly testamentary on its face : an 
administration with a paper having the 
character of a donatio inter vivos annexed, 
rcToked, since, if treated as testamentary, 
the deceased's intention would be defeated. 
— (The King's Proctor v. Daines. Hagg. 
R. iii. p. 218.) 

9. Of equal Date. 

Which entitled to Probate. 
Of wills of the same date, that in the tes- 
tatrix's possession, and to which she last 
added codicils, is entitled to probate, toge- 
ther with the codicils found therewith, and 
unrevoked codicils found with the other 
will.— (In the Goods of Elizabeth Crossley. 
Hagg. R. i. p. 83.) 

10. — Declarations implying Testamentary 
Intention, 

How considered. 

Declarations, coupled and consistent with 
conduct and acts, are of weight in proof of 
intention ; so are those not depending on the 

Srecise words of a particular expression, 
ut on the tenor of an extended conversation, 
especially if not liable to the suspicion of 
insincerity — still more, if repeatedly made 
in confidential communications. — (Colvin v. 
Fraser. Hagg. R. ii. p. 361.) 

11. J» Form of a Deed. 

Established. 
A paper in the form of a deed of gift. 



admitted to probate. — (Thorold v. Thorald. 
Phill. R. i. p, 1.) 

Probate granted to a deed testamentaiy 
in its whole purport and effect, and not to 
operate till after death.— (In tiie Goods of 
G. Joseph Knight. Hagg. R. ii. p. 554.) 

12. Disputed, 

(a) Pronounced for. 

On what Evidence. 

In Courts of Probate, it is almost a settled 
principle not to pronounce for disputed 
papers on evidence of handwriting alone. 
— (Constable v. Steibel and Emanuel. Hagg. 
R. i. p. 60.) 

(b) Pronounced against. 

A testator, while at variance with his re- 
lations, having made a will in favor of a 
stranger in blood, being afterwards recon- 
ciled to his family, and his full capacity 
down to his death being admitted ; a subse- 
quent will in favor of his family, (produced 
shortly after his death from the custody of 
the drawer, who took nothing under it, nor 
was acquainted with those benefited by it ; 
the factum whereof, though occurring in 
secret and in a strange manner, was proved 
by the drawer and two unimpeached wit- 
nesses,) pronounced for ; and the executor 
of the former will condemned in £20 nomine 
expensarum, he having directly alleged the 
second will to be a forgery, but succeeded 
in shewing the drawer to be of doubtful 
character.— (Young, otherwise Mearing, v. 
Brown. Hagg. R. i. p. 556.) 

(c) Where to be Lodged. 

Disputed wills ought to be lodged in the 
registry of the Court, for safe custody. — 
(Cunningham v, Seymour. Phill. R. ii. p. 
250.) 

13. Duplicate Wills, 

(a) Where to be deposited. 

All testamentary papers are to be brought 
into the Prerogative Court, when required. 
A duplicate is a part of a will, and to be 
considered as a testamentary paper. — (Killi- 
can V. Lord Parker and others. Lee's R. i. 
p. 662.) 

(b) Cancellation of one. 

Effect of 

Cancellation of one duplicate a cancella- 
tion of both : in deceased's custody, must 
be presumed to be cancelled by deceased. 
— (Lillie V. Lillie. Hagg. R. iii. p. 189.) 

14. Of King of England. 

Application to the Court for its process, 
calling upon his Majesty's proctor to see a 
testamentary paper of his late Majesty pro- 
pounded and proved — that application re- 
jected ; and upon what principles. — (In the 
Goods of George III. Add. R. i. p. 255.) 
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15. JExetuted aecardinff to Foreign Law* 

Regularity of tuck Execution. 
A natural bom British subject may ac- 
quire a foreign domicil : nor will the '* ani- 
mus revertendi/' and claim to be considered, 
and treatment as a British subject, preserve 
his original domicil. And, if domiciled 
abroad, he must conform, inhis testamentary 
acts, to the formalities required by the lex 
domicilii. — (Stanley v. Barnes. Hagg. R. 
iii. p. 373.) 

16. In Extremis, 

(a) Where established, 

A will made in extremis, established. — 
(Martin v. Wotton. Lee's R. i. p. 130.) 

If no suspicion of fraud exists, a will, con- 
sistent with previous affection and declara- 
tions, and supported by recognitions and 
circumstances showing volition and capa- 
city,^ is valid, though made in extremis, 
and though the instructions were conveyed 
through the party benefited. — (Ross, other- 
wise Russ, V. Chester. Hagg. R. i. p. 927.) 

(b) On what Proof. 

The Court will not (on affidavits of capa- 
city and final intention, and on consent) 
decree probate in common form of a paper 
written in extremis and confused, where the 
interest of minors and of an infant is af- 
fected. — (In the Goods of Hugh Ross. Hagg. 
R. i. p. 471.) 

17. What Wills not withinStatute of Frauds, 

Wills made in the West Indies. — (Sero- 
cold V, Hunter. Lee's R. ii. p. 490.) 

18. Imperfect, 

(a) Where established. 

Imperfect papers established as Codicils 
to a regularly executed will. — (Forbes v. 
Gordon. Phill. R. iii. p. 614.) 

(b) On what Proof, 

A paper, manifestly unfinished and imper- 
fect, cannot be proved on mere affidavits of 
finding handwriting and the nonexistence 
of any other testamentary paper. — (In the 
Goods of Elizabeth Wenlock. Hagg. R. i. 
p. 651.) 

The Court will not, on affidavit, gprant pro- 
bate of an imperfect paper, unless all parties 
interested are consenting or cited. — (In the 
Goods of John Edmonds. Hagg. R. i. p. 698.) 

(c) Where pronounced against, 

(See Hervart v. General Guise. Lee's R. 
» i. p. 160.) 

A testamentary paper, which is neither a 
finished will in itself, nor proved to have 
been such in the deceased s apprehension 
of it, is of no effect ; where the deceased had 
full opportnnnity, if he had thought proper, 
to have rendered it a finished will. — (Roose 
V. Monlsdale. Add. R. i. p. 129.) 



19. Made hg Interrogatories, 

An allegation propounding a will made by 
interrogatories, admitted to proof. — (Green 
V. Skipworth and others. Phill. R. i. p. 53.) 

20. Informal, 

An informal will established. — (Bone and 
Newsam v. Richard Spier. Phill. R. i. 
p. 345.) 

21. Instructions, 

(a) Where established. 

Instructions for a will established as a 
will — it being clear that the deceased was pre- 
vented by death from executing a will di- 
rected to be drawn up in pursuance to such 
instructions. — (Goodman v. Goodman and 
others. Lee's R. ii. p. 109.) 

Instructions neither signed by the testator, 
nor read over to or by him, but clearly 
proved to have been in conformity with his 
intentions, admitted to probate. — (Robinson 
V. Chamberlayne. Lee s R. ii. p. 129.) 

Instructions established as a will. — (Hunt- 
ington V. Hunting^ton. Phill. R. i. p. 213.) 

An allegation, propounding instructions 

committed to writing during life time of the. 

.testator, but neither seen by him, nor read 

over to him, admitted to proof. — (Sikes and 

Broderich v. Snaith. Phill. R. ii. p. 351.) 

Instructions committed to writing during 
the life time of the testator, but never seen 
by him or read to him, established as a will. 
--(Ibid. p. 356.) 

Probate granted of unfinished instructions. 
— {Musto V. Sutcliffe. Phill. R. iii. p. 104.) 

Instructions for a codicil given to a third 
person, who was to transmit them to a soli- 
citor, admitted to probate. — (Lewis v, Lewis. 
Phill. R. iii. p. 109.) 

Probate, in common form, of certain in- 
structions as containing the last will of the 
deceased, granted on a special affidavit — 
that probate called in eight years after, and 
the executors put on proof of the will in 
solemn form of law : this step held to have 
been taken by the next of kin upon insuffi- 
cient grounds, the instructions pronounced 
for, and the next of kin condemned in costs 
from the time of giving in their allegation. 
— (Evans v. Knight and Moore. Add. R. i. 
p. 229.) 

Lucid intervals are much easier to be 
proved, as they are much more likely to 
occur in cases of delirium, than in those of 
proper insanity. And proof of much less 
capacity is sufficient to sustain a testamen- 
tary paper of an "officious" character, 
procured through unsuspected agency, than 
is necessary to sustain a testamentary paper 
of an opposite description in these parti- 
culars, one or both. The rule, that where 
capacity is at all doubtful, there must be 
direct proof of instructions, only applies 
with any degree of stringency where the 
instrument is inofficious, and obtained 
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throag^h paitiei whom it pnrporti materialljr 
to benefiU-^Brodferv, Brown. Ad4« R. ii- 
p. 441.) 

Written and verbal instruotionn beiny 
given, from which a will was prepared, the 
execution of which was prevented by un- 
foreseen circumstances, and by death : the 
Court-^be widow consenting — ^will grant 
probate of the will so prepared, (though 
never seen by, nor read over to, the de- 
ceased,) in preference to granting adminis- 
tration, with the instructions annexed, to the 
widow ; the deceased's intention being 
elearly to secure the interests of his children 
by the interposition of execntors.^In the 
Goods of Archibald Bathgate. Hagg. R. i. 

p. e7.) 

Instructions for a will, containing the 
fixed and final intentions of the deceased, 
are valid, if the formal execution is pre- 
vented by death ; and if there is no evidence 
of insanity, at the time of giving the instntcr 
tions, the commission of suicide, three days 
afterwards, will not invalidate the paper, by 
ittising an inference of previous derange- 
ment-^Burrows v. Burrows. Hagg. R. i. 
p. 100.) 

A testatrix executed a will, and thereupon 
destroyed a former will, and subsequently 
exeeuted two otiier wills— *the last will 
was propounded and abandoned : a decree 
then issuing, calling upon all parties in- 
terested to shew cause why probate of the 
instructions for the first will should not be 
granted; and the Court, on proof per testes, 
that the instructions were of the same effect 
AS the first will — that that will was execute)! 
when the decased was sane, but destroyed, 
and the other wills executed when iusane-.- 
pronouneed for the instructions, and refused 
costs out of the estate to persons in distri- 
bution, who, by interrogatories, set up in- 
sanity when the first will was executed. — 
<In the Goods of Elizabeth "Brand. Hagg. 
R. iii. p. 794.) 

(b) Where not sstablishedf 

Instructions in the handwriting of a party 
deceased, purporting to dispose of real and 
personal property, held not to foe entitled to 
probate.-^(Jekyil V. Jekyll. Jice's R. i.p.419.) 

A party cannot propound instructions as 
the last will of a testator, in the same cause 
in which sentence has been given as to a will 
propounded ; for there cannot be two defi- 
nitive sentences in the same cause.— -(fiittle- 
son, by her Guardian, v. Clark. JiCe's R, iU 
p. 248.) 

No instance of probate having been grant- 
ed of a copy of instructions. — (Barrow v, 
Barrow and others. Lee's R. ii. p. 335.) 

Unfinished instructions are not entitled to 

f>robate.-H[I>evereuj|^ v. Bullock and Bul- 
ockf by her Guardian. Phill. R. i, p. 60.) 

3?. Test^meiUeiry Letter^' 

(e) Where foofL 
letters eontaming final te#tai9entiLry in- 



tentions are valid as a will, the deceased 
considering no further act necessary ; nor 
^ill they be invalidated by the deceased not 
having subsequently disposed (as she then 
purposed) of a small part of her property. — 
(Manly v. Lakin. Hagg. R. i. p- 130.) 

The deceased having, between instruct 
tions for, and the execution of, bis wiUf 
delivered to his solicitor a letter of testa- 
mentary import to be put with his will ; 
probate thereof decreed, as, together ivitb 
the formal instrument, containing the last 
will of the deceased.— (In theGood^ of John 
Dunn. Hagg. R. i. p. 4^.) 

(b) Wh$rebad. 
An extract from a letter propounded as a 
codicil, rejected.'— (Passmore v. Passmore. 
Phill. R. i. p. 316.) 

23. 0/ Mariners, 
(a) Where established^ 

A mariner's will estabUshed^ there being 
no proof that it was made to secure a debt. 
—(Hay V. MuUo. I^e's R. ii. p. 273.— PbiU. 
R. iii. p. 194, in Notes.) 

A will made to secure a debt entitled to 
probate, although the testator was deseribed 
as a mariner in the instrnment^Ramsay ir. 
Calcet Lee's R. ii. p. 322.) 

(6) Whfre not establUhedt 

A mariner's will which bad been giyen to 
secure a debt, held to be void, — (Jdoore v. 
Stevens. Lee's R. i. p. 409. — Keeling v, 
H'Egan. Lee's R. ii. p. 607.) 

(<?) Statute 19 William IJL, a. 41. ^ ^ 

1. Equity of. 

How limited* 

The equity on Statute William HI. can- 
not be extended beyond the wills of mariners. 
-^Florence v, Floreni^e. Lee's R. ii. p. 87.) 

2. Who are within it. 

The will of the copper of an Indiaman 
does not fall within the provisions of the 
Statute William IIIr-KI^<B^dsleyv.Flen)iiig« 
Lee's R. ii. p. 98,) 

Not proved that the will of the oarpentiM' 
of a man-of-war was made to secure a debt 
and if it had been proved, the facts of the , 
case would not have brought it within the 
operation of the Statute of William TIL 
^Master «. Stone and Poole. Lee's R. ii. 
p. 339.) 

(d) Within the Statute 29 Car, JJ,, c. 23. 
The Court wil) grant administration, with 
a nuncupative will annexed, as contained 
in an afiidavit of three witnesse;», holding ' 
that the Statute of Frauds applies to mer- 
phant seamen.-^(MQrreU v. MorreU, Hagg. 
R, i. p, 51.) 

24. Of Femme C(nt0rte>> 

(a) Generally. 
Administration, cum teetemenio ttnnero, of 
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ihe will of a married woman made ander a 
power, {^ranted, to the extent of that power, 
to the person appointed by the will. — (Box- 
ley and French v, Stnhln^n. Lee's R. ii. 
p. 637.) 

The power of a femme caverie to make a 
will, established. — (Keller v. Bevoir. Lee's 
R. ii. p. 563.^ 

A marriea woman can make a will of 
property left during covertare to her sole 
and separate ose. — (Tappenden v, Walsh. 
Phill. R. i. p. 362.) 

A married woman who possesses a sepa- 
rate property, may dispose of that separate 
property by will, independent of her hus- 
band, and just as if she were a femme sole ; 
whether such separate property were vested 
in the hands of trustees to her separate use 
or not. — (Braham v, Burchell. Add. R. ili, 
p. 263.) 

Where a wife assuming a right to dispose 
of property by will, but which right is ques- 
tionable, actually disposes of such property 
by will, a Court of Probate, on proof of the 
mere factum of the will, should pronounce 
for it; leaving the wife's assumed right of 
disposal to be questioned, if at all, in an 
other Court. — (Braham v. Burchell. Add. 
R. iii. p. 264.) 

A married woman having under a certain 
settlement, and also under her mother's 
codicil, made a will, and under her mother's 
codicil specifically, and under *' all and 
every other power," &c. &c., generally, made 
a second will with a general revocatory 
clause^ the Court of Probate will grant a 
general administration with the latter will 
annexed, but not pronounce against the 
former will ; leaving it to the Court of Con- 
struction to decide whether the former will 
is thereby revoked. — (Draper v. Hitch and 
others. Hagg. R. i. p. 674.) 

(6) Obtained by undue Influence ofHuS' 
band. 

A will set aside for want of adequate 
proof, and one of earlier date established. 
—-(Moss V. Brander. Phill. R. i. p. 264.) 

A femme coverte, having, under certain 
powers, made a will and codicil in February, 
1818, (eight months after marriage) by which, 
after making provision for her husband, and 
leaving sundry legacies, she bequeathed the 
' bulk of her fortune to, and appointed 
executors, strangers in blood — such dispo- 
sition, except the provision for the husband, 
being similar to a will in 1816 ; made a will 
on the 9th March, 1827, and a codicil thereto 
on the 21st April, (she dying on the 8th May) 
1827, which papers, except legacies to three 
servants and rings to three friends, left all 
her property to her husband, and appointed 
executors him and a total stranger; the 
Court holding, that the latter papers were 
obtained by the husband's undue influence, 
when her faculties were much impaired, 
pronounced for the will and codicil of 1818, 



and condemned the husband (who, though 
he denied the validity of the powers, and 
nominally prayed an intestacy, was the real 
party setting up the latter papers) in the 
costs of the executors of the will of 1818. — 
^ Marsh v. Tyrrell and Harding. Hagg. R. 
u. p. 84.) 

When the will of a married woman,' ob- 
tained while she was in an extremely weak 
state, nine days before death, by the active 
agency of the husband, the sole executor 
and universal legatee, wholly departed from 
a former will deliberately made a few months 
before, the presumption is strong against 
the act ; and the evidence not being satis- 
factory, the rule pronounced against, and 
the husband condemned in the costs. — 
(Mynn v. Robinson. Hagg. R. ii. p. 179.) 

(e) Of what wUl revive the fVillofPemme 
Coverte. 

If a will be made before marriage, and the 
wife survive the husband, that will does not 
revive by and upon the mere death of the 
husband ; but if a woman republish in her 
widowhood a will that she had made, being 
A femme sole, such will is equally good and 
valid to dispose of her property, as if it had 
been actually and originally made by her 
in her widowhood : facts and circumstances 
of what nature will amount to the republi- 
cation of a will of personal estate. — ^(Long 
V. Aldred. Add. R. iii. p. 48.) 

If a femme coverte make a will, being at 
that time intestable in law ; still, if surviving, 
she republishes that will subsequent to the 
death of the husband, it is a good will in 
law. The mere conservation of a will for 
many years may, under circumstances, 
amount to a republication of that will so 
far as regards personal property. — (Braham 
V. Burcher. Add. R. iii. p. 264.) 

A widow having, after the death of her 
husband, delivered a will, made during co- 
verture, to her executor for safe custody ; 
such delivery, coupled with other recogni- 
tions, amounts in a Court of Probate to a 
republication, rendering it a new will, of 
which the executors are entitled to a general 
probate.— (Miller and Ross v. Brown. Hagg. 
R. ii. p. 209.) 

A will of tL femme coverte made during 
marrjage under a settlement, is not re- 
voked by her surviving the husband. — Hilor- 
wan V, Thomson. Hagg. R. iii. p. 239.) 

25. Memoranda* 

(a) Where established. 

Memorandum for a will, written on the 
back of a letter, established as a will. — 
(Price V. Scott, Stamp, and Cole. Lee*s R. 
i. p. 12.) 

First — a paper commencing '* Memoran- 
dum of my intended will,'' but dispositive in 
terms, signed — and intended to operate if 
no more formal will was made, is, unless re- 
voked, entitled to probate ; 2dly — neither 
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ioAtnictions nor a will drawn up therefrom, 
(which, tiioug^h in the deceased's poMession 
for (leTeral months, was not executed, nor 
shown to be finally determined on,) will, 
either as entitled to probate, or as letting in 
an intestacy, revoke such a paper.— (Bar- 
wick ». Mullings and others. Hagg. R. ii. 
p. 225.) 

(b) Upon what Evideneey where Minora 
are concerned. 

Where minors are concerned, probate in 
common form cannot be granted of a mere 
memorandum of doubtful construction, on 
affidavits showing that the deceased intended 
to encrease the benefit to certain legatees 
under a formal will, and was prevented by 
death from giving his solicitor instructions 
to that efi'ect. — (In the Goods of James 
Gibbs. Hagg. R. i. p. 376.) 

26. Of Minori. 

A will made by a minor of sixteen, in fa- 
vour of his guardian and schoolmaster, sub- 
stantiated in evidence. — (Arnold v. Earle. 
Lee's R. ii. p. 529.) 

27. Misplaced Papers, 

Where pronounced for, and upon what 
Principles. 

An allegation pleaded that a testator in 
executing certain papers marked (A) as 
for his will, (such papers consisting of 33 
sheets, numbered from 1 to 19 and from 21 
to 34,) verily believed a paper (marked B) 
itself, or a transcript, or copy thereof, to be 
in its place as the 20th (missing) sheet, sup- 
plied from the draft will in and among such 
papers ; and that if a transcript or copy of 
B were not in its place in and among papers 
A, when so executed by the testator, its 
omission was purely by mistake or acci- 
dent ; or, lastly, that if a copy or transcript 
of B were in its place in and among papers 
A, when executed by the testator as and for 
his will, it had since been detached from the 
same (and lost or mislaid) unknown to, and 
contrary to the meaning and intention of, 
the testator ; for that the testator meant and 
intended to give, will, bequeath, &c., in all 
things as in papers A and B (propounded as 
together containing his will) together con- 
tained. The Court, deeming this allegation 
proved, pronounced for papers A and B, (B 
inserted as, or in supply of, the 20th sheet of 
A,) as together containing the will of the 
testator; on what principles, vide case of 
Baylden v. Baylden, post. — (Travers and 
Edgell V. Miller. Add. R. iii. p. 226.) 

When a will has nothing doubtful or in- 
congruous on the face of it, suggesting itself 
the probability of some casual error, to ac- 
count for this, in the body of the will, ex- 
trinsic evidence to the testator having meant 
other than the will expresses, is inadmis- 
sible ; for the Court after, and notwithstand- 
ing such evidence; would still be bound to 



pronounce for the will in its aetaat states 
But there being some absurdity or ambiguity 
on the face of the will, probably owing and 
so probably to be ascribed to some casual 
error in the body of the will, the fact of some 
casual error in tiie body of the will may then 
be pleaded, in order to its being proved by 
extrinsic evidence ; and, in the event of 
such evidence being satisfactory both to the 
fact of some casual error and to the error 
suggested being precisely that error, the 
Court is bound to pronounce for the will, 
not in its actual state, but with that error 
first reformed or corrected in manner sug- 
gested : an allegation, pleading the casual 
omission by the testator in his will of a 
legacy of £5000 to a nephew, admitted to 
proof on this principle. — (Baylden v. Bayl- 
den. Add. R. iii. p. 232.) 

28* Of Papers never seen by Testator • 

Probate will not be granted to a paper 
never seen by, nor read over but only ex- 
plained to, the deceased, who died <8uddeniy 
before he saw the solicitor ; the answers of 
the executor (speaking against his own in^ 
terest) being the only evidence of instruc- 
tions which were verbally conveyed by him 
to the solicitor ; especially when the inteiH- 
tions oftiie deceased appeared fliictnaEtibg, 
and where there was a previous paper in his 
handwriting clearly entitled- to probate. — 
(Maclae and Ewing v. Ewing and Crum; 
and also v. Reid and others. Hagg. R. i. 
p. 317.) 

29. Of Nuncupative Wills. 

(a) Where pronounced for » 
Administration of a nuncupative wiD, de- 
creed to one of the principal legatees ; the 
vnll being attested according to the Statute, 
and made in due form. — (Hurrell v, Hnrrell. 
Lee's R.i. p. 168. — Freeman v. Freeman. Lee's 
R. i. p. 343.) 

The Court will grant administration, with 
a nuncupative will annexed, as contained 
in an affidavit of three witnesses, holding 
that 29 Car. II., c. 3., s.23, applies to mer- 
chant seamen.---(Morrell V. Morrell. Hagj^. 
R. i. p. 51.) 

(b) Where not established. 

(Richards v. Richards. Lee's R. ii. p. 
588.) 

A nuncupative will not established, for 
want of a sufficient rogatio testium. — (Ben- 
nett V. Jackson. Phill. R. ii. p. 190.) 

(<?) Requisite Proofs. 

The factum of a nuncupative will requires 
to be proved by evidence more strict and 
stringent than that of a written one, in addi- 
tion to all the several requisites to its 
validity under the Statute of Frauds being 
duly proved, to entitle it to probate^ — (Le- 
mans v. Bonsale. Add. R. i. p. 389.) 
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ao. VTritten in PeneU. 
(a) Wholly. 

Probate may be granted in common form 
of a willy written entirely in pencil by the 
deceased, who, a few days before death, 
declared she wished it to operate, unless al- 
tered. — (In the Goods of Armine A. Dyer. 
Hagg. R. i. p. 219.) 

(5) In pari. 

Alterations in pencil, on a regularly exe- 
cuted and attested will, admitted to probate. 
— (Dickenson v, Dickenson. Phill. R. ii. 
p. 173.) 

(e) Presumptions in respect of. 
The prima facie presumption is, that pen- 
cil alterations are deliberative, and those in 
ink final ; when they are of both kinds in 
the same instrument, the presumption is 
strengthened. A doubt whether a testator 
intended a particular bequest to form part 
of his will, and to take effect, will not vitiate 
the whole will, especially if a strong disincli- 
nation to die intestate be 8hown.->(Hawkes 
V. Hawkes. Hagg. R. i. p. 321.). 
^ The presumption of law, that pencil alter- 
tions are deliberative, may be strengthened 
by circumstances, — such as that the paper was 
originally carefully drawn up, and shews 
the deceased to have been a very precise 
man, while the alterations are incomplete 
and inaccurate, rendering the sense imper- 
fect and the meaning doubtful. — (Edwards 
and Edwards v. Astley and others «. H. M. 
Procurator General. Hagg. R. i. p. 490.) 

(rf) Where not good. 

Probate of a codicil written In pencil, and 
which had been in possession of the execu- 
tor upwards of three years, called in and 
revoked.— ^Rymes v. Clarkson. Phill. R. i. 
p. 22.) 

81 . Torn in pieces. 

Where pronounced for. 

Will torn in pieces after the death of the 
testatoi-, directed to be pasted together: 
probate decreed in common form. — (Knight 
''. Cook. Lee's R. i. p; 413.) 

A will and codicil torn into pieces by a 
testator's eldest son, after the death of the tes- 
tator — ^the pieces saved however ; by which, 
and by oral evidence, the Court arriving at 
the substance of these instruments in effect, 
pronounced for them, and condemned the 
spoliator, though proceeded against in pee- 
*«"•, merely in costs. — (Foster v. Foster and 
others. Add. R. i. p. 462.) 

32. Unattested, 
(a) Prownmced for. 

A will, not attested by witnesses, holden 
^ be entitled to probate.— (Cunningham v. 
Ross. Lee's R. ii. p. 478.) . 

A codicil unsigned^ and having an attesta- 



tion olaase, unattested by witnesses, ad- 
mitted to probate.-— (Thomas v. Wall and 
others. Phill. R. iii. p. 25.) 

{b) Presumptions in respect of. 
The presumption of law against a will, 
having an attestation clause unwitnessed, 
repelled.— (Harris v. Bedford. Phill. R. ii. 
p. 177.) 

The presumption of law is against a testa- 
mentary paper with an attestation clause, 
not subscribed by witnesses. It is a slight 
presumption, but must be rebutted by some 
extrinsic circnmsiances, in order to the 
paper being pronouneed for.' — (Beaty v. 
Beaty. Add. R. u p.. 154.) 

The presumption is that a codicil disposing 
of realty as well as personalty, unattested, 
only signed by initials, and witii many inter- 
lineations, is unfinished and preparatory ; 
and then it must be shewn the deceased 
thought it. would operate in its actual form, 
or was prevented by a sufficient cause from 
finishing it.-— (Reay v. Coucher. Hagg. R. ii. 
p. 240,) . . „ 

(c) Upon what Evidence established* 

Probate, in common form, of a paper with 
an attestation, clause, and no witness, de- 
creed to the oply person entitled, under an 
intestacy, on affidavit of recognitions of it as 
his will by the, deceased,7<~(In the Goods of 
William Holder Jerram. Hagg. R. i. p. 
550.) 

Without the consent or citation of the 
next of kin, the Court will not on motion, 
supported by affidavit of the drawer, (the 
executor and legatee) grant probate of a 
will, unsigned, dated some years before, and 
with an attestation clause, and no witnesses, 
and a recent codicil, with a space between 
the last clause and signature. — (In the Goods 
of Elizabeth Adams. Hagg. R iii. p. 258.) 

33. Unexcuted. 

(a) Where established. 

An unfinished and unexecuted paper 
established as a codicil. — (Brown and Far- 
rant V, Hallett. Lee's R. ii. p. 418.) 

An unfinished and unexecuted paper 
established as a will. — (Scott v. Rhodes. 
Phill. R. i. p. 12.) 

Testamentary effect given to an unexe- 
cuted paper. — (Read v. Phillips. Phill. R. 
ii. p. 122.) 

An unexecuted will pronounced for, — the 
presumption against it arising from the tes- 
tator having delayed to execute it for two 
months after it had been fair copied for 
execution, being held to be rebutted by cir- 
cumstances going to show that it had re- 
ceived his final approval, and that such delay 
merely proceeded from a habit of procrasti- 
nation, the testator having at last died sud-* 
denly by apoplexy. — (Warburton v. Bur- 
rows and Pinfold. Add, R. i. p. 383.) 
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Execution being only preyented by death, 
the Court will decree probate in common 
form on a proxy of consent from all in esse 
interested; but those not in esse will not 
be bound by the grant. — (In the Goods of 
James Taylor. Hagg. R. i. p. 641.) 

Semble, that a will of personalty oniy^ 
agreeable to long entertained intentions, 
prepared two months before, and execution 
merely delayed for want of witnesses, would 
be valid as an unexecuted paper, even 
though the execution finally took place 
during superyening insanity. — (Fulleck v. 
AUinson. Hagg. R. iii. p. &X7.) 

(b) Where rejected. 

An allegation propounding an imperfect, 
and unexecuted paper, rejected. — ^Sandford 
V. Yaughan and others. Phill. R. i. p. 48. — 
Bayley v. Maine and Lambert Phill. E. 
iii. p. 504.) 

An allegation, propounding an imperfect 
paper rejected as insufficient, if true, to 
sustain the paper propounded. 

In what sense, and to .what extent, the 
Court assumes an allegation to be true, in 
considering whether it be admissible. 

The difference, what, between a mere un- 
executed testamentary paper, and a testa- 
mentary paper which is also imperfect in 
other respects, — ^the legal presumption is 
against the validity of either: but it is in- 
finitely stronger and more difficult to be 
repelled against the validity of an imperfect 
paper of the latter, than it is against that of 
an imperfect paper of the former, descrip- 
tion. What it is which the Court re<][uires, 
to repel the legal presumption against a 
paper of either description. — (Montefiore v. 
Montefiore and others. Add. R. ii. p. 354.) 

The Court will not grant probate, m com- 
mon form, of a paper formally drawn up, but 
unexecuted, and which the deceased clearly 
intended to alter ; nor of a subsequent paper 
in the deceased's handwriting, but undated, 
unsigned, and apparently unfinished, and 
with nothing to ascertain that it was written 
shortly before the death, or that it embodied 
the final intentions of the deceased, being an 
illegitimate spinster, and the Crown op- 
posing the grant — (In the Goods of Eliza- 
beth Robinson. Hagg. R. i. p. 643.) 

34. Unfinished, 

(a) Where established, 

(Brown and Ferrant v. Hallett. Lee's R. 
ii. p. 418.— Scott V. Rhodes. Phill. R. i. 
p. 12.) 

An allegation propounding four papers, as 
containing together a will, admitted to proof. 
— (Sandford v, Vaughan and others. Phill. 
R. i. p. 39.) 

(Jb) What Proofs necessary. 

To entitle an unfinished paper to proof, it 
is necessary ; — 1st, to connect it most clearly 
with the deceased ; — ^2ndly, to show fixed 
and final intention ; — 3rdly, completion pre- 



▼ented.^Jameson and others v. Cooke and 
others. Hagg. R. i. p. 82.) 

Extrinsic evidence is necessary to make 
an uof:nished paper operative; nor will a 
proxy of consent from all entitled in distri- 
bution or otherwise, justify the Court in 
granting probate to such an instrument, un- 
less the affidavits set forth facts which, if 
proved in solemn form of law, would sus- 
tain a disputed paper. — (In the Goods of 
Aaron Hurrell. Hagg. R. i. p. 252.) 

Probate, in common form, of two papers 
(one unfinished) granted on a proxy of con- 
sent, and on affidavits accounting for their 
state, and showing that the deceased in- 
tended them to operate. — (In the Goods of 
Charles Broderip. Hagg. R. i. p. 485.) 

When an instrument is unfinished its state 
must be accounted for — either by showing 
completion prevented, or that the deceased, 
abandoning his intention of finishing it, 
meant it to operate in that form, without any 
furtiier act — (Wood v. Medley. Ha^. R. 
i. p. 671.) 

In order to the grant of probate, in com- 
mon form, of an unfinished paper, there must 
be — ^first, affidavits stating such a case as, if 
proved by depositions, would establish the 
paper — and, secondly, consent implied or 
express from all parties interested. — (In the 
Goods of James Thomas. Hagg. R. i. p. 

e»6.) 

(c) Where rejected, 

(Carstairs, Attorney of Griffiths, v. Pottle. 
Phill. R. i. p. 30. — Sandford v, Vaughan and 
others. Phill. R. i. p. 48.) 

A paper written by the deceased herself 
at least three months before death — with a 
blank for the date — an attestation clause bat 
no witnesses, and unsigned, with other evi- 
dence to show it unfinished, and decla- 
rations that she intended to *' settle her will 
in a few days" — ^is not entitled to probate, 
either as intended to operate in its actual 
state, nor on the ground that the execution 
was prevented by her sudden death the day 
after such declaration. — (Bragge v. Dyer 
and others. Hagg. R. iii. p. 207.) 

{d) Presumptions in respect of, 
A testamentary paper, which is neither a 
finished will in itself nor proved to have 
been such in the deceased's apprehension of 
it, is of no effect ; where the deceased had 
full time and opportunity, if he had thought 
proper, to have rendered it a finished will. — 
(Roose v. Moulsdale. Add. R. i. p. 129.) 

A regular attestation clause, without any 
subscribing witness, affords but a slight pre- 
sumption against the legal validity of a tes- 
tamentary paper, perfect in other respects ; 
but that presumption is infinitely slighter 
where the writer's intention to have it re- 
gularly attested is to be collected only from 
the single word '' witnesses/' at the foot of the 
paper. Q.%uBre, whether a paper so cirxam- 
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Atanced cftn, in all cases, be considered an 
anfinished paper, so as to let in eyidence 
against it? and note to what that evidence 
mast, at all events in some oases, be con- 
fined.--(Doker v. Goff. Add. R. ii. p. 42.) 

The legal presomption is adyerse to an 
unfinished or imperfect will ; but to the re- 
vival of a former uncancelled upon the can- 
cellation of a latter rcYOcatory will, the legal 
presumption is neither fayonrable to nor ad^ 
Terse. The law haying furnished that prin- 
ciple, retires — and leaTcs the question one of 
intention merely, and open to a decision 
either way according to extrinsic facts and 
circamstances.--(Usticke v. Bawden. Add. 
R. ii. p. 125.) 

Papers on the face of them unfinished, 
with no circumstances to account for such 
their state, are presumed to be abandoned, 
and consequently are not entitled to probate. 
— (Cundy v. Medley. Hagg. R. i. p. 140.) 

When a paper L« unfinished, the presump- 
tion of law is strong against it ; especially 
when it is to alter an executed instrument ; 
still more, when to rcToke a disposition of 
the bulk of the property to the deceased's own 
family and transfer it to a stranger. — (Reay 
V, Coucher. Hagg. R. ii. p. 264.) 

35. Unconnected, 

(a) Where estahlished. 

Three papers established, as containing 
together a will. — (Sandford v, Vaughan. 
Phiil. R. i. p. 128. Harley v. Bagshaw. 
Phill. R. ii. p. 48.) 

(b) Allegation in respect of— Emitted to 
proof, 

(Sandford v. Vaughan and others. Phill. 
R. i. p. 48.) 

II. — ^Pronounced for. 

1. In Javour of Agents, 

Vigilance which the Court vnll exercise, in 
respect of. 

The will of a nayal oflScer in favour of an 
agent, on the advance of money, requires 
very clear proof of the animus testandi ; it 
is not valid when executed as a mere secu- 
rity for debt : will annulled. (Zacharias v. 
Collis. Phill. R. iii. p. 176.) 

Mere evidence of execution of a will and 
codicil, by a person of weak and inert mind, 
appointing his attorney and agent sole exe- 
cutor, and almost universal legatee of a 
large property, is insufficient, without proof 
of instructions by the deceased — instmctions 
for the will being given to the solicitor who 
prepared and attested it, by and in the 
hand- writing of the executor^s father, (also 
the deceased's co-agent and attorney) the 
codicil being prepared exclusively for his 
own benefit by the executor, in whose house 
the deceased was living apart from his 
family — ^and other circumstances, strongly 
inferring fraud and circumvention. — (Ingram 
V. Wyatt. Hagg. R. i. p. 384.) 



Where a will is impeachM on the ground 
of fraud, the parties, who seek to establish 
the will, must remove or explain, and so 
neutralise, the facts out of which the suspi- 
cion arose. — In Wyatt v, Ingram. Hagg. 
R. iii. p. 468.) 

The relation of attorney and client, be- 
tween testator and person benefited by the 
will, excites suspicion. — (In Wyatt v. In- 
gram. Hagg. R. iii. p. 468.) 

In a case of perfectly sound mind, and 
free from any suspicion of imposition, evi- 
dence of bare execution is sufficient; but 
where the deceased's attorney is the drawer 
of the will, and the person principally bene- 
fited, the jealousy of the Court is excited, 
and demands more than proof of bare execu- 
tion.— (Wheeler and Batsford v. Alderson. 
Hagg. R. iii. p. 587.) 

2. On proof of Capacity . 

(a) Generally, 

The capacity of a testator established. — 
(Spencer v, Hawkins and Long. Lee's R. i. 

S. 104. — Bigg and others v. Keen. Lee's 
\, i. p. 124. — Briscoe v. Bradish. Lee's R. 
i. p. 125. — Judger v. Mann. Lee's R. i. p. 
338. — Gardener v. Johnston and others. Lee's 
R. i. p. 358. — Lethes v. Edsforth and Kyffin. 
Lee's R. i. p. 462. — Firth v. Finch. Lee's 
R. i. p. 579. — Caryll v. Knight. Lee's R. ii. 
p. 143. — Fox V. Gilbert. Lee's R. ii. p. 151.) 

The sanity of a testatrix established, al- 
though a commission de lunatico inquirendo 
had held her incapable from a period ante- 
cedent to the execution of the will : where 
the testator is in his senses, the will is read 
over to and approved by her, instructions are 
not necessary : custody disproved. — (Rodd 
V. Lewis. Lee's R. ii. p. 176.) 

A will established upon adequate proof of 
instructions and capacity. — (Mill, Executrix 
of Blandford, v. Blandford. Lee's R. ii. p. 
487.) 

Proof of much less capacity is sufficient to 
sustain a testamentary paper of an * officious* 
character, procured through unsuspected 
agency, than is necessary to sustain a testa- 
mentary paper of an opposite description in 
those particulars, one or both. — (Brogden v. 
Brown. Add. R. ii. p. 441.) 

(b) Stringency of Proof, where applicable. 

The rule that where capacity is at all 
doubtful, there must be direct proof of in- 
structions, only applies, with any degree of 
stringency, where the instrument is * inoffi- 
cious,' and obtained through parties whom 
it purports materially to benefit. — (Brogden 
V. Brown. Add. R. ii. p. 441.) 

The clearest and most consistent evidence 
of capacity and volition are required to 
support a codicil, conveying bequests of such 
extent as to be irreconcileable with the cha- 
racter of the deceased, and with her inten- 
tions, as proved by her afifections and former 
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testamentary dispositions ; the deceased 
beings at the time within ten days of her 
death, and in a state of extreme wealcness 
and debility ; ail her confidential friends 
excluded or absent, and those only about 
her who are benefited under, or engaged in, 
the preparation or execution of the instru- 
ment.--(Brydges v. King. Hagg. R. i. p. 
256.) 

A testator having, ten years before hia 
death, when in perfect health, executed a 
will, and subsequently a codicil, conformable 
to his ascertained affections — and two years 
and a half before his death, after a paralytic 
stroke, producing at least great bodily infir- 
mity, having executed a second codicil, 
materially departing from those instruments, 
and, six months before his death, a third 
codicil, revoking the second and reverting 
to the former disposition ; — probate of the 
will, first and third codicils, granted — there 
being no satisfactory proof of a change in 
his affections, and &e evidence of volition 
and capacity being at least as strong in sup- 

fiort of the third as of the second codicil. — 
King and Thwaits v. Farley. Hagg. R. i. 
p. 502.) 

When the execution of a codicil was clan- 
destinely, and without previous instructions, 
obtained from a testator of eighty, only one 
month before death, by the son, the person 
solely benefited, and his associates, the dis- 
position being contrary to the repeated 
former apts of the deceased, the clearest 
proof of capacity and free agency is neces- 
sary : codicil pronounced against, and the 
son condemned in costs, — (Mackenzie v. 
Handasyde. Hagg. R. ii. p. 211.) 

(c) Fluctuating Capacity, 

1. Where the Court will infer. 

When the opinions of persons apparently 
intending to depose fairly are contradictory 
as to capacity, particularly if facts show the 
deceased was occasionally capable, the 
Court will infer a fluctuating capacity : the 
will of a person in such a state, of which 
probate was taken out four month'is after the 
deceased's death, and not called in for two 
years and a half, pronounced for; there 
being satisfactory evidence of instructions 
and of capacity at the time of the factum ^ 
the disposition contained being consistent 
with his affections, and its variation from a 
will executed before his mind became im- 
paired, being accounted for by a change of 
circumstances. — (Williams, formerly Cooke, 
V. Goude and Bennett. Hagg. R. i. p, 577.) 

2. Where pronounced against. 

The asserted will of a person of fluctuating 
capacity, totally abandoning the principles 
of a former disposition made before the de- 
ceased's faculties were impaired, and long 
adhered to, pronounced against ; and the 
executor — ^the person principally benefited, 
who^ among other things indicative of fraud, 



had himself given the instrnetions, and 
whose son, a minor, alone iSpoke to the exe- 
cution — condemned in costs. — (Dcnlge o. 
Meech. Hagg. R. i. p. 612.) 

3. Destroyed without the knowledge rf the 
^ TesUttn-. 

A will destroyed in the lifetime of the 
testator, but without his knowledge, sub- 
stantiated and admitted to proof.— (Trevely an 
V. Trevelyan. PhilK R. i. p. 149.) 

4. Executed* 
Where had, 

(a) By reason of importunity of Wife, 
(Lamkin v, Babb. Lee's R. i. p. 1.) 

(b) By reason of Fraud, 

(Grace v. Calemberg. Lee's R. i. p. 76.) 

(c) By reason of Failure of Proof of 
Handwriting, 

(Grace v, Calemberg. Lee's R. i. p. 76.) 

(d) Not according to the Intentions of 
Testator, 

Where a person declares that a will has 
not been executed according to his inten- 
tions, no part of the will can be entitled to 
probate. — (Machin and Tyndall v, Grindon 
and others. Lee's R. ii. p. 406.) 

5. Unexecuted, 

Where good. 

Probate granted of an unexecuted will— 
the intention of the deceased being clear, 
and the due execution of the instrument 
having been prevented by sudden incapacity, 
superinduced by the violent conduct of his 
wife, who was interested in thwarting that 
intention.— (Lamkin v, Babb. Lee's R. i. 

p. 1.) 
Effect given to a will, which the testator 

had been prevented from executing by du- . 

resse. — (L Huille v. Wood. Lee s R. ii. 

p. 22.) 

Probate decreed of an unexecuted will. — 

(Bowes V. Malpas. Lee's R. ii. p. 358.) 

6. Against Evidence of the subscribing Wit- 
nesses, 

{a) Where established* 

A will may be pronounced for, though 
both the attesting witnesses depose to the 
deceased's incapacity. — (Le Breton v, 
Fletcher. Hagg. R. ii. p. 558.) 

(i) Stringency of Proof , 

A testamentary instrument may be esta- 
blished against the evidence of all the sub- 
scribing witnesses ; but such a case would 
require to be supported by the whole res 
gesta, by strong probability arising from the 
conduct of all parties, ^nd by the improba- 
bility of the practice of fraud, circumvention, 
or undue influence. — (Mackenzie v, Handa- 
syde. Hagg. R. ii. p. 210.) 
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7« Witk&uiProo/ofJnitrueiitmfOroJ 
writing 0/ Tesimtor* 

Where good. 
(Anderson v. Welch. Lee's R. i. p. 577.) 

8. On Proof of Handwriting f and other Cir-^ 
cumstancee. 

Where pood. 
The Court will not pronoance for a paper 
on the eyidence of handwriting alone ; bat 
that proof, joined with circamstances of pro- 
bability, is safficient. Costs are peculiarly 
in the discretion of the Court ; and though 
the general rule is, that a legatee loco exe- 
ctttoris, propounding and establishing a 
paper, is entitled to his costs out of the 
estate, his unwise delay in producing the 
paper, and thus occasioning the suit, is a 
ground for refusing them.-~(Headington v. 
HoUoway. Hagg. R. iii. p. 280.) 

9. Established in part, and in part pro^ 
nounced against. 

Part of a will established, and part held 
not to be entitled to probate. — (Billinghurst 
9. Vickers, formerly Leonard. Phili. R. i. 
p. 187.) 

Part of a will established, and part held 
not to be entitled to probate. — (Wood v. 
Wood. Phill. R. i. p. 367.) 

10. Non-return of Commission to examine 
Witnesses in respect of — Effect of 

A mariner's will proved at Boston, in New 
England, not established. — (Jenkins, At- 
torney of Morrison, v. 3ayiey. Lee's R. i. 
p. 668.) 

III. — Pronounced against. 

1. By reason of Coercion. 

Will set aside, because it was not the free 
and Yoiuntary act of the deceased. — (Hig- 
ginson v. Colcot. Lee's R. i. p. 138.) 

2. By reason cf Incapacity. 
(Bittleson, by her Guardian, v. Clark. 

Lee's R.ii. p. 229. — Brounckerv.Brouncker. 
Phill. R. ii. p. 67.) 

3. By reason of Insanity. 

{a) What not sufficient Evidence to rebut. 

Where the deceased was admitted to have 
been insane before the execution of two as- 
serted wills, and where there was evidence 
of delusion and other indicia of derange- 
ment existing shortly before, as well as sub- 
sequent to, the acts, proof of calmness, and of 
his doing formal matters of business under 
the sanction of his family, are not sufficient to 
rebut the presumption against the papers. — 
(Groom and Evans v. Thomas and Thomas. 
Hagg. R. ii. p. 433.) 

(b) Partial Insanity. 

Effect of 
Partial Insanity is good in defezance of 



a will foonded immediately (so to be pre- 
sumed) in or upon such partial insanity. 
If A. then make a will, plainly inofficious in 
respect to B., and is proved, at the time of 
making it, to have been under a morbid de- 
lusion as to the character and conduct of 
B., the Court of Probate will relieve against 
by pronouncing this will to be invalid, and 
holding A. to have died intestate in law ; how 
sane soever in other particulars, or even ^e^ 
nerally. A., at the time in question of making 
the will, may be proved to have been. — 
(Dewv. Clarke and Clarke. Add. R. iii. p. 

790 

Partial insanity may invalidate a will, 
which is fairly to be inferred the direct off- 
spring of that partial insanity — an allegation 
pleading partial insanity, in order to defeat a 
will, admitted. — (Dew v. Clarke and Clarke. 
Add. R. 1. p. 279.;| 

A case of insanity alleged to defeat a will, 
testator proved to have been not properly a 
mad man, but an habitual drunkard, who, 
under the excitement of liquor, acted in all 
respects very like a mad man — different con- 
siderations applicable to the two cases, as 
with relation to the matter in question, stated 
— ^testator held to have been not under the 
excitement of liquor, and, consequently, not 
insane, at the time of making his will, and 
the will itself consequently established. — ' 
(Ayrey and others v. Hill. Add. R. ii. p. 
206.) 

4. By reason of want of Legal Proof. 

(Todreil v. Cross. Lee's R. i. p. 284.) 
The latest in point of date of two wills 
established, the republication of the first 
not being proved.— (Stride v. Cooper. Phill. 
R. i. p. 334.) 

IV. — Presumptions. 

1 . In respect of A ttestation Clause — without 
Witnesses. 

(a) How preponderating. 

The attestation clause being without wit- 
nesses, raises a presumption against it. — (By 
Sir John Nicholl, in Buckle v. Buckle. 
Phill. R. iii. p. 323.) 

A regular attestation clause, without any 
subscribing witness, affords bat a slight pre- 
sumption against the legal validity of a tes- 
tamentary paper, perfect in other respects ; 
but that presumption is infinitely slighter 
where the writer's intention to have it regu- 
larly attested is to be collected only from 
the single word '* witnesses,'' at the foot of 
the paper. Qmcrej whether a paper so cir- 
cumstanced can, in all cases, be considered 
as an unfinished paper, so as to let in evi- 
dence against it? and note to what that evi- 
dence must (at ail events in some cases) be 
confined. — (Doker v. Goff. Add. R. ii. 
p. 42.) 

Probate, in common form, decreed to a 
paper> with an attestation clause in the 
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plaral number, and only one witness, on an 
affidavit of an implied recognition.— (In the 
goods of 6. Wmgfield Sparrow. Hagg. 
R. i. p. 479.) 

(h) Weight of Preiun^tion — atuf how 
rehutted. 

The presumption arising from an attesta- 
tion claase, withont witnesses, repelled. — 
(Buckle V. Buckle. Phill. R. iii. p. 323.) 

The presumption of law is aj^nst a testa- 
mentary paper, with an attestation clause, not 
subscribed by witnesses. It is a sliffhi pre- 
sumption, but must be rebutted by some ex- 
trinsic circumstances, in order to the paper 
being pronounced for. — (Beaty v. Beaty. 
Add. R. i. p. 164.) 

2. Without Date or Signature. 
Where established. 

(Friswell v. Moore. Phill. R. iii. p. 135.) 

3. From defacing. 

A will partially defaced by a testator, 
whilst of unsound mind, is to be pronounced 
for as it existed in its inte(p*al state, that 
being ascertainable. If a testator of im- 
peached sanity, do some act with relation 
to his will, whose state of mind, at the do- 
ing which, there is nothing to eyidence, 
aliundi ; his rationality, at such time, or the 
contrary, is to be inferred from that of his 
act — (Scruby and Finch v. Fordham and 
otliers. Add. R. i. p. 74.) 

4. From Destruction. 

(a) Where Destruction will he presumed. 

It is a presumption of law, that will, never 
out of the deceased's custody, and not ap- 
pearing at his death, has been destroyed by 
the deceased. — (Helyar v, Helyar. Lee's R. 
i. p. 472.) 

If a draft will be traced to the possession 
of the deceased, and be not forthcoming at 
his death, it will be presumed, that he has 
destroyed it. — (Lillie v. lillie. Hagg. R. 
iii. p. 184.) 

(b) Destruction — how rebutted. 

In order to rebut a presumption of law, (e. 
g. as to the destruction of a will by a testa- 
tor) declarations, unsupported by circum- 
stances, strongly marking their sincerity, 
and confirming their probability, (especially 
where their stringency depends on the exact 
words of a casual expression) cannot safely 
be relied on. — (Colvyn v. Frazer. Hagg. 
R. ii. p. 345.) 

Some act of reyiyal necessary to republish 
a will, which has been destroyed by the 
making of a second will of a contrary tenor. 
— (Helyar «. Helyar. Lee's R. i. p. 472.) 

(c) Stringency of the Proof to rebut pre- 
sumed Destruction. 

When a testamentary paper is asserted to 
have existed since the death of the alleged 



testatrix, and to have been subsequently 
destroyed ; those allegations mast be proved 
by the clearest and most stringent evidence. 
--(Huble V. Clark, formerly Horner. Hagg. 
R. i. p. 115.) 

6. From Execution. 

I apprehend it is a j^neral leading prin- 
ciple that, when an instrument has been 
executed by a competent person, you must 
presume that the person, so executing it, 
knew the contents, and the effect, of the in- 
strument ; and that he intended to give that 
effect to it An other principle equally 
clear, and which may be comprehended 
partly in the former, is, that a person, by 
executing a will, supersedes the instructions 
and the draft of that will. The Courts have 
only deviated from those presumptions where 
some ambiguity arises upon the executed 
instrument. — (By Sir John Nicholl, in Faw- 
cett V. Jones and Codrington and Pultney. 
Phill. R. iii. p. 476-7.) 

6. Of Will not found at Testator^ s death. 

When a will is not found on the death of 
a testator, the presumption of law is, that it 
has been destroyed by him. — (Loxley v. 
Jackson. Phill. R. iii. p. 126.) 

7. Imperfect Papers. 

The difference, what, between a mere un- 
executed testamentary paper, and a testamen- 
tary paper, which is also imperfect in other 
respects — the legal presumption is against 
the validity of either: but it is infinitely 
stronger, and more difiicult to be repelled 
against the validity of afi imperfect paper 
of the latter, than it is against that of an im- 
perfect paper of the former, description. 
What it is, which the Court requires, to re- 
pel the legal presumption against a paper of 
either description.--(Montefiore v. Monte- 
fiore and others. Add. R. n. p. 354.) 

8. Where there exists more than one Will. 

If a will is before the Court, the validity 
of which it admitted, the Court will pro- 
nounce for it in preference to an alleged 
subsequent will, of the genuineness of which 
it entertains serious doubts. 

The principles, what, upon which Courts 
of Probate proceed where the enquiry is, 
whether an asserted will was, or was not, the 
act of the alleged testator. — (Saph v. Atkin- 
son and Westcott Add. R. i. p. 162.) 

V. — Proofs in respect of. 
\. In a common condidit 

A will and codicil propounded by the 
executors in a common condidit y the next of 
kin, by special proxy, admits the allegation 
mode er /orm4.--(Taylor and Austin v. Cox. 
Lee's R. i. p. 344.) 

2. By Executor rf later WiU, at the itistanee 
of Executor of a former Will. 

The executor of a latter will put upon 
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proof bj tbe executor of a former will. 
Latter will established. — No costs.— (Lovett 
V. Harkoess. Lee's R. i. p. 332.) 

3. Weight of Evidence, how preponderating. 
The weight of evidence preponderates in 

favour of last will propounded.-— (Forfar and 
Pytt V, Heastie. Lee\ R. ii. p. 299.) 

4. Statute of Frauds, 

Effect of— at to Parol Evidence in respect 
of WilU. 

The statute of frauds does not prohibit the 
introduction of parol evidence, to prove the 
fact of a will having existed subsequently 
to the will found on the death of the alleged 
testator — (Helyar v. Helyar. Lee's R. i. 
p. 472.) 

5. Factum of, 

(a) Meaning of. 

It may hardly be necessary to observe that 
the factum of an instrument means, not 
barely the signing of it, and the formal pub- 
lication and delivery, but proof in the 
language of the candidit, " that he well 
knew, and understood, the contents tibereof," 
— " and did pve, will, dispose, and do in ' 
all things, as m the said will is contained." 
It is true that, under some circumstances, 
all this may be proved by presumption only, 
arising from the mere act of signing : but, 
ander other circumstances, more direct proof 
of the " knowing and understanding" of 
the " willing and disposing" may be neces- 
sary.— (By Sir John Nicholl,in Zacharias v. 
ColUs. Phill. R. iii. p. 179.) 

(h) Parol Evidence — how let in. 
In the Court of Probate an ambiguity on 
the faee of a paper as to the factum — e, g, 
whether a revocatory clause was intended 
to operate as a general or only as a partial 
revocation — lets in parol evidence.-~( Draper 
». Hitch. Hagg. R. i. p. 677.) 

In order to tiie admission of parol evi- 
<lencc, in a Court of Probate, to explain an 
ambigaity upon the factum of an instru- 
ment, the ambiguity must be on the face of 
the paper ; and the facts to be proved must 
completely remove that ambiguity .—(Draper 
»• Hitch. Hagg. R. i. p. 678.) 

(e) Weight of Evidence of the Factum, 
The Court will not pronounce for a paper 
on the evidence of handwriting alone; but 
that proof, joined with circumstances of pro- 
bability, is sufficient.— (Headington v. Hol- 
*<>way. Hagg. R. iii. p. 280.) 

6. IdenHtg of Will. 
Proof of. 

(Pierrpoint v. Holbeck and Darling. Lee's 
R. u. p. 262.) 

''• Per testes. 

(See Tres^ayle v. Mennell. Lee's R. i. 

P" 14.) 



Right to call for Proof. 

The executor under a former will has a 
right to put the executor of a latter will 
upon solemn proof of that instrument, and 
to interrogate his witnesses ; but if he goes 
beyond this, without being able to prove his 
case, he becomes liable to costs. — (Mansfield 
V. Shaw. Phill. R. iii. p. 22.) 

8. Witnesses — Number necessary , according 
to the jus gentium. 

By the jus gentiumy one witness to a will 
is sufficient ; but there should be some ad- 
minicular proof to corroborate that witness. 
— (Moore v. Payne. Lee's R. ii. p. 595.) 

9. Who are incompetent to prove. 

The wife of an executor an incompetent 
witness, in a cause touching the validity of 
the will under which her husband is execu- 
tor. — (Dean v, Russell. PhilL R. iii. p. 334.) 

VI. — Propounding papers, in respect of. 

1. Limit, in respect of. 

In a suit touching the validity of a will, 
the Court refused to make an order on the 
party propounding the instrument, to oblige 
him to declare that he never would hereafter 
propound any other of the testamentary 
papers then before the Court. — (Dame Eli- 
zabeth Cookes Winford v. Hellier and Har- 
rington. Lee's R. i. p. 137.) 

2. Papers which the Court will reguire. 

A will withheld by a creditor, ordered to 
be brought in on the application of the exe- 
cutrix.---(Bethon v. Dinmure. Lee's R. i. 
p. 158.) 

Papers which may be of a testamentary 
nature, not to be withheld from the Court. — 
(Langmead v. Lewis. Phill. R. ii. p. 325.) 

3. What will entitle Persons to propound. 
A person cannot propound a will, in 

which he has no interest either as executor 
or legatee. — (Goodman v. Goodman and 
others. Lee's R. ii. p. 2.) 

VII. — Miscellaneous points, in respect of. 

1. Ambiguities. 

Cognizable by Courts of Probate. 

In a Court of Probate, there must be some 
ambiguity, not upon the construction, but 
upon the factum, of the instrument — not 
whether a particular clause will have a par- 
ticular effect, but whether the deceased 
meant that particular clause to be part of 
the instrument; — whether the codicil was 
meant to republish a former or a subsequent 
will ; — whether the residuary clause was frau- 
dulently introduced without the knowledge 
of the testator; — (for fraud of course would 
go to the foundation of the will) — whether 
the residuary clause was accidentally omit- 
ted, as in the case of Janssen v. Darner ; — 
whether an instrument be subscribed in 
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order to antbenticate it ma memtomnda for a 
fatare will, or to execnie it as a final will, 
as in Matthews «. Warner: these are all aoes- 
tions of ambii^ity upon the factam of the 
instrument. — (By Sir John Nicholl, in Faw- 
eett V. Jones and Codrington and Pnltney. 
Phill. R. iu. p. 478-9.) 

2. AUer^tumt t». 
(a) Where good. 

Not necessary that a testator shdnld be in 
bis senses at the time alterations were made 
in his will, provided he was so when he 
directed the alterations.— (Seeman v. Seeman. 
Lee's R. i. p. 180.) 

Alterations in pencil on a regularly exe- 
puted and attested will, admitted to pro- 
bate, — (Dickenson v. Dickenson. Phill. R. 
ii. p. 173.) 

Probate of a will, altered in yarions re- 
spects by the testator subseqtient to the 
execation thereof, decreed to the executors 
after the same had been restored to the state 
in which it was at the time of its being exe- 
cuted ; it appearing by affidavits that the 
testator had so altered his will whilst of 
unsound mind ; — and there being also a 
proxy of consent to this from all the parties 
whose interests were affected by such altera- 
tions. — (In the Goods of Richard Bicknell. 
Add. R. iii. p. 231.) 

Alterations in ink (in the margin and body 
of a duplicate will) carefully made and con- 
formable to long entertained and lately ex- 
pressed intentions, held to contain the testa- 
tor's final intentions, and entitled to probate. 
(Ravenscroft v. Hunter and others. Hagg. 
R. ii. p. 68.) 

(h) Upon what Evidence, 

'The Court will not decree probate, even in 
common form, of alterations in a will — so 
made as in themselves and on^ the face of 
them to be only cursory and deliberative 
upon affidavits —where it is doubtful whether 
any proof of what appears of their history, 
as stated in the affidavits, woujd justify the 
Court in pronouncing /*ar those alterations, if 
regularly propounded as parts of the testa- 
tors will. — (In the Goods of Samuel Rolls, 
deceased. Add. R. ii. p. 316.) 

Ink alterations in a will being carefully 
made, and not improbably final, tSie Court 
will not, on the non-appearance, after per- 
sonal service, of executors appointed — and 
of minor legatees materially benefited — 
thereby grant probate, in common form, of 
the paper as originally executed. — (Ravens- 
croft V, Hunter and oth'ers. Hagg. R. ii. p. 
65.) 

Administration, with a paper annexed, 
wherein were sundry alterations in the body, 
a blank left for the date, and which appfeared 
from internal evidence to have bden written 
in|ore than nine years before death, and was 
endorsed ^* outline of the will," cannot be 
granted, in common fortn, oli the exhibition 



of a proxy of consent from all interested 
under an intestacy, there being no evidence 
to rebut the presumption that Uie paper was 
deliberative.— {In the Goods of John Heme. 

Hagg. R. i. p. 222.) 

(c) Grounds for. 
The presumption being that a will, when 
executed, contains the deceased's final in- 
tentions to authorize an alteration on the 
ground of mistake, therfe must be — 1st, an 
ambiguity in the paper — ^2ndly, clear proof 
of the omission. — (Shadboit v. Waagh and 
others. Hagg. R. iii. p. 670.) 

3. Capacity to ntahe* 

Where established, 

(See Seeman v. Seeman. Lee's R. i. p. 180. 
— Brogden v. Brown. Add. R. ii. p. 441.) 

A person who can understand and answer, 
rationally, questions, may still not be capa- 
ble of making a will for all purposes : the 
rule of law is, that the competency of the 
mind must be judged of by the nature of the 
act to be done, and frOm a consideration of 
all the circumstances of the case. — (Marsh 
V. Tyrrell and Harding. Hagg. R. ii. p. 122.) 

Where the drawer and attesting witness 
of a will, (executed ten days before death 
by a person of eighty-five, in weak bodily 
health,) and confirmed as to capacity, voli- 
tion, and free agency, by adverse witnesses, 
and by the deceased's affections, declara- 
tions, and recognitions-~*the general ohurac- 
ter of the drawer, (an attorney employed by 
the deceased for many years) and slight dis- 
crepancies in the evidence of the/iir<wm, are 
not material : — a will, in such a case, pro- 
nounced for, and the opposer, who had 
pleaded incapacity, conspiracy, fraud, and 
circumvention, condemned in ^e costii in- 
curred since the giving in of his allegatioB, 
(Bird V. Bird. Hagg. R. ii. p. 142.) 

Sentence of the Prerogative Court re- 
versed, semble on the ground that the facts 
disclosed in evidence established capacity 
and volition, and sufficiently rebutted the 
suspicion Arising fVom the relation «f cUeat 
and attorney subsisting between the testator 
and executor and residuary legatee, and 
from the conduct of the latter. — (Wyatt v. 
Ingram. Hagg. R. iii. p. 466.) 

4. Cancellation, 
(a) Act of. 

By tearing off the Seal, 

Will found with the seal torn off in the re- 
positories of the deceased — held that the act 
was done animo cancellaitdi, — (Davies 'v, 
Davies and Evans. Xee's R. i. p. 444.) 

A Vill found in the deceased's reposito- 
ries with the seal cut off, is to be presumed 
to be cancelled by himself, niitma caneeUandiy 
and can only by revived by sonde furdier act. 
-^(Lambell i;. Lambell. Hagg. R. Hi. p. 
568.) 
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As U JhipHetLis WiU. 

The eancellation of one dapHcate is the 
eancellatioii of both.— <Boaghey v. Sir Wil- 
liam Moreton. Lee^s R. ii. p. 532.) 

By cancelling a will in his own possession, 
a testator cancels a dnplicate in the custody 
of another person. — (Rickards v. Mumford 
and Freeman. Phill. R. ii. p. 23.) 

A mutilation of a will held to amount to 
a cancellation, and that cancellation not to 
reTlye a prior will of nearly the same im- 
port. — (Moore and Metcalf v. De la Torre r. 
Moore. Phill. R. i. p. 376.) 

(c) Where no Revocation, 

An executor having in pencil altered a 
will, (by the direction of the testator who ap- 
proYed of it when so altered) and then can- 
celled ity only in order that another mi^ht be 
drawn up — the preparation of which will was 
prevented by the death of the deceased — 
probate of the cancelled will (in its original 
state) will be granted, on a proxy of consent 
being given by all persons interested.— (In 
the Goods of William Appelbee. Hagg. R. 
i. p. 143.) 

Testatrix <haying ^without destroying the 
seal or signature) partially mutilated a du- 
idicate will, but retained in her own posses- 
sion, and carefully preserved entire, the other 
duplicate, such mutilation is neither a total 
nor partial revocation : on evidence of un- 
iaterxupted affection for the. parties bene- 
&ted» will pronounced for. Costs out of 
estate. — (Roberts v. Round and others. Hagg. 
R.iii. p. 648.) 

(<0 Examination in respect of- — wkerc 
refused. 

An application to compel the widow of a 
party deceased to be examined oi) interroga- 
tories, touching the cancellation of a will, 
rejected.— (Dame Elizabeth Cookes Winford 
»• Hellier and Barrington. Lee's R. i. p. 39.) 

5. Constructions, 

(See Fawcett v. Jones and Codring^n and 
Pultney. Phill. ft. iii. p. 4^6-7.) 

6. Custody of, 

(a) Where disputed. 

Disputed wills ought to be lodged in the 
Registry of the Court, for safe custody.— 

(CuDningham r. Seymour. Phill. R. ii. p. 

250.) 

^ All testamentary papers are to be brought 
into the Prerogative Court, when required. 
A duplicate is part of a will, and to be con- 
sidered as a testamentary paper. — (Killican 

*. Lord Parker and others. Lee's R. i. p. 
6fi2.) *^ 

ift) Where the Cfourt will order — to he 
delivered out of the Registry, 
An original will, disposing of real estate 



in Scotland, may (certain conditions being 
complied with) be delivered out of the Re- 
gistry, in order to be proved and recorded at 
Edinburgh.— (In the Goods of Alexander 
Russell. Hagg. R. i. p. 91.) 

7. Discrepancies in. 

How accounted for, ^ 

(See Bird v. Bird. Hagg. R. ii. p. 142.) 

8. Requisite form of WiU, 

When a paper is not intended as a will, 
but as an instrument of a different nature, 
if it cannot operate in the latter, it may in 
the former, character ; for the form does not 
affect its title to probate, provided it is to 
carry into effect the intention of the deceased 
after death. — (Masterman «. Maberley. 
Hagg. R. ii. p. 247.) 

9. Parol Evidence, 
(a) Admissibility of 

The Court of Probate does not admit parol 
evidence, to shew an error in a testamentary 
paper, unless there be— first, some ambiguity 
on the face of the instrument — secondly, the 
means of obtaining clear and indisputable 
proof of the deceased's intention. — (Harrison 
V, Stone. Hdgg. R. ii. p. 537.) 

(6) Inadmissibility of. 
Where a will has nothing doubtful, or in- 
congruous, on the face of it; sngeesting 
itself, the probability of some casuat error, 
to account for this, in the body of the will ; 
extrinsic evidence to the testator having 
meant other than the will expresses, is inad- 
ipissible.^Bayldon v, BayJdon and others. 
Add. R. iii. p. 232.) 

10. Execution of, 

(a) According to the Instructions, 

A will executed in conformity to instruc- 
tions, established, though the testator had 
become incapable, before the will was read 
over to him.---(Moore v, Hacket. Lee's R. 
ii. p. 147.) 

(ft) Sufficiency pf ^ 

Where the Testator^ s Attorney is the 
Drawer, 

Where the deceased's attorney is the 
drawer of the will, and the pjerson pi^inci- 
pally benefited, the jealousy of the Courtis 
excited, and demands more than proof of bare 
execution. — (Wheeler and Batsford v, Al- 
derson. Hagg. R. iii. p. 687.) 

11. Non Execution of. 
Effect of. 

Where there is final intention proved, and 
execution prevented by the act of God, the 
mere want of execution does not invalidate 
an instrument disposing of personalty : the 
disposition has the same legal effect, as if 
the instrument had been actually signed 
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and attested. — (Masterman v. Maberly. 
Hagg. R. ii. p. 247.) 

12. Forgerjf «^. 
Not estabiitked. 

(Renault v. Saalnier. Lee's R. i. p. 216.) 

13. Intention — Testamentary, 
(a) Neceesity of, 

A will not written with a testamentary 
intention, set aside. — (Nichols v. Nichols. 
Phill. R. ii. p. \m.) 

A will and codicil pronounced for — ^and 
three intermediate codicils propounded on 
behalf of legatees in the same, held to be 
invalid. In a Court of Probate, what instru- 
ments the testator meant to operate as, and 
compose his will, is to be collected from all 
the circumstances of the case. — (Greenough 
V. Martin. Add. R. ii. p. 239.) 

Declarations of testamentary intentions, if 
unaccompanied by any immediate acts, are 
always looked upon with great caution, and 
their weight depends upon all circumstances 
accompanying and connected with them. — 
(Mynn v. Robinson. Hagg. R. ii. p. 187.) 

A party setting up, as a will, a paper, not 
on its face testamentary, must show testa- 
mentary intention ; and as the law, in such 
cases, lends its aid only to effect intention, 
the question is, whether such a paper, if 
treated as testamentary, will, in truth, give 
effect to the deceased's intention, though 
the Court cannot look at the effect of an 
instrument clearly testamentary on the face 
of it : an administration, with a paper 
having the character of a donatio inter vivos 
annexed since, if treated as testamentary, 
the deceased's intention would be defeated. 
-—(The King's Proctor v. Danies. Hagg. 
R. iii. p. 218.) 

If there is proof either in the paper itself, 
or, from clear evidence, dehors, — first, that 
the writer intended to convey the benefits 
by it which will be conveyed if the paper 
be considered testamentary — secondly, that 
death was the event to give it effect — an in- 
strument, whatever be its form, may be 
admitted to probate. — (The King's Proctor 
V. Daines. Hagg. R. iii. p. 221.) 

{Ii) Change of. 
How considered. 
Where there is a great change of disposi- 
tion, and a total departure from former tes- 
tamentary intentions long adhered to, it is 
material to examine the probability of the 
change, especially if, at the time of making 
the latter disposition, the capacity is doubt- 
ful ; still more if the person, in whose favor 
the change is made, possessing great in- 
fluence and authority, ori^nates and con- 
ducts the whole transaction. — (Marsh v, 
Tyrrell and Harding. Hagg. R. ii. p. 87.) 

14. Intoxication, 
(a) How considered. 

Intoxication is temporary insanity, ceas- 



ing with the exciting cause. — (Wheeler and 
Batsford v. Alderson. Hagg. R. iii. p. 602.) 

(h) Where it will avoid. 
Where no fixed settled delusion is shown, 
and, consequently, no decided actual insa- 
nity and extravagant acts are accounted 
for, by the excitement of liquor, while at 
times the mind was sound — in order to avoid 
a will, it must be proved that the deceased 
was so excited by liquor, or so conducted 
himself during the particular act, as to be 
at that moment legally disqualified from 
giving effect to such act. — (Wheeler and 
Batsford v. Alderson. Hagg. R. iii. p. 608.) 

15. Legatee disputing, 

(a) Prior Act to he done by. 

Every legatee who puts in suit the validity 
of a will, must bring into, and leave in the 
registry of the Court, the amount of his 
legacy, if paid, to abide the event of that 
suit. — (Braham v, Burchell. Add. R. iii. 
p. 266.) 

(b) Protest, where allowed to stand over. 

Two papers having been propounded by 
an executor in an allegation, which was re- 
jected, and administration thereupoD taken 
out by the next of kin, on a legatee under 
one of those papers, calling in the adminis- 
tration, and the administrator appearing 
under protest — the protest allowed to stand 
over, in order that the legatee, on showing 
he was not cognizant of the former pro- 
ceedings, &c. &c., might bring in an allega- 
tion, the appointment of the executor being 
in one paper ,the interest of the legatee en- 
tirely under the other, and the two papers 
not necessarily connected.— (Wood v. Medd- 
ley. Hagg. R. i. p. 646.) 

16. Mutilation, 

Effect of 
A mutilation of a will held to amount to 
a cancellation, and that cancellation not to 
revive a prior will of nearly similar import. 
— (Moore and Metcalf v. De la Torre v, 
Moore. Phill. R. i. p. 375, 406.) 

17. Omissa, 

How regulated, 
A bequest of residue omitted, through the 
error or inadvertence of the solicitor, to be 
inserted in a testamentary instrument, not 
admitted to probate. — (Rochell v. Youde. 
Phill. R. iii. p. 141.) 

18. Opposition to, 

{a) Declaration of Waiver of — how far 
revocable, 

A next of kin, who has declared that she 
will not oppose a will, may retract that 
declaration, if she has not acted upon it. — 
(Wright V, Rutherford and others. Lee's 
R. ii. p.292.) 
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(^) Who cannot oppoie, et contra. 

A leg^atee having renounced administra- 
tion, eum testamento annexoy is not barred 
thereby from contesting the validity of the 
ivill.— (Gascojne v. Chandler. Lee's R. ii. 
p. 241.) 

The Conrt having decided that a legatee, 
in a separate paper, is not execntrix accord- 
ing to the tenor, she cannot oppose the 
validity of a former will ; if she is paid her 
costs, and if the executor of that will is 
ready to take probate of the paper by which 
she is benefited. — <Hillam v. Walker. 
Hagg. R. i. p. 71.) 

A. party benefited under a former will, 
which does not appear, cannot be a con- 
tradictor to a subsisting will. — (Thompson 
V. Waldram. Phill. R. iii. p. 584.) 

(c) Practice upon. 
Where the validity of testamentary papers 
is contested in the Court of Probate, the 
Lord Chancellor always stays proceedings 
in his Court, till that validity is determined 
upon. — (Gascoyne v. Chandler. Lee's R. ii. 
p. 341.) 

19. Power of Courts. 

(a) T^o expunge parts. 

It is incompetent to the Court to strike 
out. or expunge any part of a will, (however 
immaterial on mere verbal statements to 
the fitness of this, t. e. statements unsup- 
ported by any evidence,) even though with 
the consent of all parties whose interest it 
can by possibility effect. — (Curtis v. Curtis. 
Add. R. iii. p. 33.) 

{b) To require an Appearance. 

When there is no par^ before the Court, 
who has an interest m supporting a testa- 
mentary paper propounded, the Court will 
require the appearance of such a party. — 
(Redmill and Redmill v. Redmili. Phill. 
R. iii. p. 410.) 

Where no person who has a right to op- 
pose a will appears, the Court is not bound, 
^x officio, to call upon the next of kin to 
appear^--(Burroughs v, Griffiths and Hall. 
Lee's R. i. p. 644.) 

(c) To call for Affidavits of Scripts. 

A party entering a caveat, and alleging 
himself to be an executor in the last will 
^nd testament of the deceased, without 
inserting the date, has a right to call for 
an affidavit of scripts, without swearing as 
to his belief that he is an executor in some 
paper left by the deceased ; and, semble, 
without being liable to costs. — (Antrobus 
and Ashhurst v. Leggatt. Hagg. R. iii. 
p. 616.) 

{d) Limitation of Power of the Lord Chan- 
cellor to set aside. 
The Lord Chancellor has no jurisdiction 
to set aside a wilL — (Herridge v, Bransby. 
Lee's R. ii. p. 663.) 



90. Revival of . 

(a) Where indispensihle. 
Some act of revival is necessary to repub* 
lish a will, which has been destroyed by the 
making of second will of a contrary tenor, 
— (Helyar v. Helyar. Lee's R. i. p. 472.) 

{b) Acts of Revival. 

1. What will be. 

A will found cancelled : doubtful whether 
cancelled by the deceased ; but, if it were, 
the Court held it to be revived by declara- 
tions of the deceased, and by the instruc- 
tions he had g^ven for making a codicil. — 
(Brotherton v. Hellier, by her Guardian, and 
Barrington. Lee's R. ii. p. 66.) 

In order to revive a will made before 
marriage, and the birth of issue, there must 
be a republication, or some express decla- 
ration which will amount to a republication. 
— (Braddyll v. Jehen. Lee's R. ii. p. 193.) 

A codicil may revive a first will by a di- 
rect reference to the instrument, and revoke, 
by implication, the will in existence of the 
latest date. It is not the act of revival, that 
revokes the last will, but the first will after 
it is revived. — (Serocold and Hunter r. 
Hemming. Lee's R. ii. p. 490.) 

The destruction of a later will revives a 
former will nearly of the same import; the 
motive on which the variation was made 
having ceased to operate ; and reconciliation 
to, and declarations in favour of, the uni- 
versal legatee, under the former will, just 
previous to deaths being shewn; such re- 
vival being always a question of intention, 
and admitting the introduction of parol evi- 
dence. — (Lady Kirkcudbright v. Lord Kirk- 
cudbright. Hagg. R. i. p. 326.) 

2. Whatnot. 

A mutilation of a will held to amount to a 
concellation, and that concellation not to 
revive a prior will of nearly similar import. 
(Moore v. Moore and Metcalf. Phill. R. i. 
p. 406.) 

A former will not revived by the concella- 
tion of a will of a subsequent date. — (Hor- 
ton and Dickens v. Head. Phill. R. iii. 
p. 26.) 

(c) A Question of Intention, 

Where a later will has been destroyed and 
a former will left uncancelled, it has been a 
point much controverted, whether the former 
will revives or not : it is a question of in- 
tention, and the intention must be collected 
from all the circumstances of the case. In 
the Ecclesiastical Court, the prima facie of 
presumption seems to be against the revival. 
(Wilson r. Wilson and others. Phill. R. iii. 
p. 643.) 

21. Revocation of 

(a) Examples. 
Will of a wife^ made on the presumption 
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that her hashand was dead, revoked. — 
(Brans by v. Haines. Lee's R. i. p. 120.) 

The execution of a second will of a dif- 
ferent purport from the irst is, by law, a re- 
vocation of the irsty tiiongh the second may 
not appear.— <Helyar «. Helyar. Lee's R. 
i. p. 472.) 

Marriage and the birth of a child are a 
presnmptive revocation of a will. — (Braddjll 
V. Jehen. Lee's R. ii. ^. 193.) 

Mariiafe and the birth of a child pre- 
snmptive revocation of the will of a widower 
made prior to a second marriage ; and the 
death of the child does not alter the pre- 
sumption. — (Emerson v, Boville. Phill. R. i. 
p. 342.) 

The birth of children, combined with other 
circumstances, will revoke the will of a 
married man.---(Johnston v. Johnston. Phill. 
R. i. p. 447.) 

A will is fresumptivsly revoked by the tes- 
tator marrying and having issue : that pre- 
sumption, however, (the strength of which 
varies according to circumstances) may be 
rebutted by evidence (strong in proportion) 
to shew that the testator meant it to operate^ 
notwithstanding his marriage, and the birth 
of issue ; but such evidence, to be effectual, 
must satisfy the Court as to this, unequioo- 
cally, A former codicil, subsequent, referring 
in direct terms to that identical will, would, 
undoubtedly, as a republication of the will, 
be effectual to this. — (Gibbons v. Cross. 
Add. R. ii. p. 455.) 

Marriage and birth of issue is not an abso- 
lute, but a presumptive, revocation of a priogr 
will — the law presuming an intention to re- 
voke, arising from a change of condition and 
new obligations ; if such change of condition 
and new obligations are provided for, .and 
the intention to revoke cannot be presumed, 
the revocation does not take place : — there- 
fore a will in favour of the issue of a former 
marriage is not revoked by a subsequent 
marriage and birth of issue ; such marriage 
and issue having been provided for by 
settlement. — (Talbot and others, by their 
Guardian, v. Talbot. Hagg. R. i. p. 705 ; 
and see Hagg. R. ii. p. 561.^ 

The revocation of a will established^— 
(Cox V. Thompson. Lee's R. i. p. 5^. — 
Kirkcudbright v. Kirkcudbright. Hagg. R. 
i. p. 325.) 

(() What will not be. 

An executed will held not to be revoked 

by an unexecuted schedule of later date 

(Reynolds, Administrator of White, v. White. 
Lee's R. ii. p. 214.) 

An incomplete will cannot operate as a re- 
vocation of a subsisting will. — (Reeves v. 
Glover and others. Lee s R. ii. p. 359.) 

A second marriage and the birth of issue 
is not a revocation of a will made in favour 
of the children of a former marriage, and an 
illegitimate child, where the second wife has 
some real property settted pn her and her 



issue under her father's will, %iid where the 
deceased had possession and full knowledge 
of the existence of such will. — (Johnson «. 
Wells. Hagg. R. ii. p. 561.) 

A latter will, disposing of realty and per- 
sonalty, containing a clause of revocation, 
and uncancelled, is not revoked, and a for- 
mer will revived, by reading over the former 
will and by parol declarations, unaccom- 
panied by acts, that it was his last will— 
the former will being found carefully de- 

f posited and locked up in a drawer, and the 
atter will, though in the sauie drawer, lying 
among useless papers, and all the devises 
and legacies lapsed .--< Daniel o. Nockolds. 
Hagg. K. i4i, p. 777.) 

(.«) A Question of Intention, 

Questions of revocation, all, to some ex- 
tent, questions of intention : hence testa- 
mentary instruments (regularly executed 
ones in particular) are hardly to be deemed 
revoked, by mere inference and implication, 
under any circumstances ; but are certainly 
not to be, under circumstances tending to 
shew that the testator's intention was not to 
revoke them. — (Smith and Blake v, Cun- 
ningham. Add. R. 1. p. 448.) 

Thedestruction of a latter will revives a for- 
mer will nearly of the same import ; the mo- 
tive on which the variation was made having 
ceased to operate ; and reconciliation to, 
and declarations in favour of, the universal 
legatee, under the former will, just previous 
to death, being shown ; such revival being 
always a.question of intention, andadmitting 
the introduction of parol evidence. — (Lady 
Kirkcudbright V. Lord Kirkcudbright. Hagg. 
R. i. p. 385.) 

{d) Presumptive proof of * 

Marriage and the birth pf a child pre- 
sumptive revocation of a will made by a 
widower, and in favour of children of a 
former marriage. — (HoUoway v. Clarke. 
Phill. R. i. p. 339 ) 

If a testamentary paper be cancelled, the 
law infers the revocation of it, unless it ean 
be clearly shewn — 1st, that it once existed as 
Ajinished will — ^2ndly, that the testator ad- 
hered to it throughout in mind and intention, 
notwithstanding its cancellation. — -(Lord 
John Thynne v. Stanhope. Add. R. i. p. 52.) 

A will being executed in duplicate, one 
part of which was proved to have been in, 
and was never traced out of, the deceased's 
possession, and was not found at his death, 
the prima faeie presumptions are — 1st, that 
the testator destroyed the part in his own 
possession — and second, (if the first be not 
repelled) that he intended thereby to revoke 
the duplicate not in his possession: the 
deceased pronounced dead intestate. — (Col- 
vin V. Fraser and others. Hagg. R. il. p. 
266.) 

These presumptions may be rebutted by 
a strong combination of circumstances lead- 
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ing to a moral coDTiction, or by direct posi- 
tiTe evidence. — (Ibid. p. 386.) 

22. jRenumciationof. 
(a) Haw made. 

An informal declining, by letter, to take 
tbe office of executor, is insufficient : till the 
refusal is recorded in the Court, no person 
can take oat the administration.-->(Long and 
Feaver v. Symes and Hannam. Hagg. R. 
iii. p. 776.) 

(h) Where rejected, 

(See Pytt v, Fendall and Jones. Lee's 
R. i. p. 653.) 

(e) How far revocable. 
An executor may retract a renunciation 
during the life of a co-executor, or even after 
his death, if administration, with the will 
annelEbd, has not been granted to auy other 
petson.--(HayWard t. Dale. Lee's R. li. p. 
833.) 

An exectifor, who has renounced, may, at 
Anytime before administration has passed 
the seal, retract — (McDonnell v, Prender- 
gast. Ragg. R. iii. p. 212.) 

(d) Practice upon. 

It is the practice of the office not to receive 
the renunciation of an executor without the 
original will : hence the Court, when ap- 
plied to for letters of administration, limited 
to assign a satisfied term of years to the no- 
mi)iee of the owner of the fee, (in which case 
H is not the practice of the office to annex 



the original will) on the renunciation of the 
party entitled to the administration of the 
deceased's efifects, with her will annexed, in 
preference to receiving the renunciation 
without the original will, (this not being to 
be had) decreed the party entitled to be 
cited to accept or refuse, &c., premising to 
grant the administration to the nominee of 
the owner of the fee on the other's default. — • 
(In the Goods of Martha Fenton. Add. R. 
iii. p. 86.) 

23. RepubUeatioH of.j 

(a) WhatwiUbe. 

A formal codicil, eubeeouent, referring in 
direct terms to a will, will be, undoubtedly, 
a republication of the will. — (Gibbens v. 
Cross. Add. R. ii. p. 466.) 

(b) Where unnecessary, 

A formal republication is not necessary 
in personalty, as to which no publication is 
necessary. — (Miller v, Ross and Brown. 
Hagg. R. ii. p. 211.) 

24. Testacy, et contra. 

Where there is no doubt as to the factum 
of a will, which contains no disposition of 
the residue, the Court of Probate cannot 
pronounce the deceased to be dead intestate 
as to the residue. — (Sutton v. Smith and 
others. Lee^s R. i. p. 276.) 

26. What Papers must not be withheld. 

None which may be of a testamentary 
character — (Langmead v. Lewis. Phill. R. 
ii. p. 326.) 
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A. — Examination of. 

I. — Duty of examiner. 
(See title Examiner-) 

II. — Designation of. 

Danger of the Practice. 

A designation of the witnesses, that is, the 
proctors on each side set down a fall state- 
ment of what each witness can say, which 
is given to the examiner to examine hy: 
this is a very irregular and dangerous prac- 
tice. If a case depends on special facts, 
those facts should be specially pleaded ; — 
the party may then object if they are irre- 
levent, and the witnesses may be cross- 
examined to them.— (By Sir John Nicholl, 
in Bumell v. Jenkins. Phill. R. ii. p. 
394, &c.) 

III. — How to be taken. 
They must be examined secretly (such is 
the form and rule of the Canon Law) by the 
judge, in the presence of a notary public — 
our own municipal law holds a different 
practice; — ^it is to be observed, however, 
that the secrecy enjoined by the civil and 
Canon Laws is varied by the local regula- 
tions of different countries : it is not to be 
interpreted exactly the same in any one 
country as in another. In this country, it is 
not the practice for the judge, in person, to 
take the examination of witnesses ; — but it 
is confided to an examiner, who examines 
secretly. — (By Sir William Scott, in Herbert 
V. Herbert. Phill. R. iii. p. 36.) 

IV. — In miscellaneous cases. 

1. On the subject of Insanity. 

It was the ancient practice, in cases of 
insanity, that the witnesses should speak to 
particular acts under the general plea. 
Very desirable to revert to this practice. — 
(Sheafe v. Rowe and Munckley. Lee's R. 
ii. p. 415.) 

2. On the svhject of Impotency. 

(See Norton v. Seton. Phill. R. iii. p. 147.) 

V. — Of medical men. 
(See title Evidence, X. (b) 



VI. — Up to what stage of the cause to 

BE HAD. 

1. Generally, 

A party who has once prayed publication, 
though stopped by an asserted allegation, 
is not at liberty to produce further witnesses 
upon his plea, as a matter of course— that 
is, not without special ground laid, and by 
leave of the Court — in the event of such 
asserted allegation not being actually filed. 
— (Bruce v. Burke. Add. R. ii. p. 404:) 

2. After being repeated and dismissed. 

A witness who had been repeated and dis- 
missed two years before, not permitted, 
under the circumstances, to be examined, 
at the end of that time, upon an article of 
the plea which she had not been before de- 
signed to, at the time of her production as 
a witness ; and which, consequently, she 
had not been examined upon in the first 
instance. — (Wilkinson v. Dalton. Add. R. 
i. p. 339.) 

3. Where allowed to be ri-examined* 

(a) On account of Sichness. 

A witness, who had been examined in 
chief under a commission, but had been 
prevented by illness from being examined 
on interrogatories, before the close of the 
commission, allowed to be reproduced and 
examined on interrogatories, at the expense 
of the party who produced her. — (Lady 
Cookes Winford v. Hellier. Lee's R. i. 
p. 274.) 

(b) On account of Illness — where refused. 
(See Reeves v. Reeves. Phill. R. ii, p. 1X7.) 

(c) By reason of discharging his Interest. 
A legatee consents to release his interest, 

that he may be examined as a witness. Some 
specified legacies are omitted in the release. 
The Court allowed the witness to exhibit an 
other release, and to be repeated to his de- 
position. — (Firth V. Finch. Lee's R. i. p. 
437.) 

A legatee, whose legacy had been paid 
him, having been examined without re- 
leasing, allowed to be reproduced on his 
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and the exeontoi^s giving mntaal releaaes — 
and on the latter depositing in the r^istry, 
to abide the issue of the cause, a sum suffi* 
cient to cover the legacy. — (Cooper ». Der- 
riennie and others. Hagg. R. i. p. 482.) 

4. After PMieation, 

After publication the Court will not allow 
witnesses to be re-examined in the ordinary 
mode — on a suggestion that the examiner, 
from a misconstruction of the plea, has im- 
properly rejected evidence ; but, if essential 
to justice, it may direct a vivA voce examina- 
tion in open Court. — (Ingram v. Wyatt. 
Hagg. R. 1. p. 100.) 

5. i>e bene esse* 

(a) Where allowed. 

(See Herbert v. Herbert Hagg. C. R. ii. 
p. 264.) 

(h) Where ^notaUowed, 

(See Hibben v, Calemberg and Sherman. 
Lee's R. i. p. 558. — Robbins v. Sir William 
Wolseley. Lee*s R. ii. p. 149.) 

Til. — Commission for. 

Where improperly exeaUed, 
(See Jones «. Jones. Phill. R. ii. p. 241.) 

B. — Miscellaneous points. 
I. — Non-appearance of — effect of. 

On Compulsory* 

A. party not giving in his answers on the 
day of the return of the decree, personally 
served, will be pronounced contumacious ; 
similiter a witness not appearing to a com- 
pulsory.— (Wy Hie V. Mott and French. Hagg. 
R. i. p. 33.) 

II. — Character of. 

1. Effect of. 

(a) Where good. 

Witnesses to whose general character 
there is no exception, are not to be rejected 
on conjectures and suspicions. — (Robins v. 
Sir Charles Wolseley, Bart. Lee's R. ii. 
p. 421.) 

(b) Where bad. 

Where a witness is grossly perjured, no 
credit in law can be given to his testimony. 
— (Robins v. Sir Charles Wolseley, Bart. 
Lee's R. ii. p. 421.) 

2. To what stay e of the Cause it may begone 
intOy and how. 

It is very true that, in this Court, the ge- 
neral character of a witness may be jg^one 
into before publication : I take this to be the 
general rule ; but after publication it can- 
not. I apprehend the correct rule to be, 
where general character is objected to, the 
facts as to the general character of the wit- 
nesses ought to be pleaded to, when the re- 
sponsive allegation is given in: — extreme 



inconvenience would otherwise arise from 
the protraction of causes. I apprehend, 
where a party has any thing to allege 
against the character of a witness, he ought 
to introduce it in the general allegation, 
unless he can shew that the facts have lately 
come to his knowledge^- — (By Sir John 
Nicholl, in Chapman v. Whitby and Parson, 
Phill. R. iii. p. 372, &c.) 

Although I. by no means lay down, that 
the particular testimony of a witness may 
not be excepted to, after an exception taken 
to his general character ; yet I certainly re- 
collect no instance of this double exception 
to one and the same witness. — (By Sir John 
Nicholl, in Evans v. Knight and Moore. 
Add. R. i. p. 143.) 

III. — Credibility of. 

1. In Cases pregnant of Fraud, 

In such cases, and resting on the attesting 
witnesses alone, these witnesses must be 
beyond suspicion ; and if at all shaken in 
credit, no part of their evidence can be relied 
on. — (Urydges v. King. Hagg. R. i. 
p. 288.) 

2. Improbabilities of their Evidence — how 
weighed. 

The improbabilities of his evidence is not 
sufficient to discredit a witness of good 
general character, speaking firmly and so- 
lemnly, unless such improbability amount 
almost to absolute incredibility, and be in- 
capable of explanation.-— (Whish and Wool- 
latt V. Hesse (Clerh,) Hagg. R. iii. p* 706.) 

3. Representations by — houf judged of. 

Witnesses speaking to transactions and 
conduct spread over many years, and not to 
specific facts fixed by time, place, and cir- 
cumstances, are apt honestly to describe 
occasional extravagancies as constant and 
perpetual habits — (Wheeler and Batsford v, 
Alderson. Hagg. R. iii. p. 606.) 

4. Perjured, 

(See this title, ante, B. II., 1. (b) 

IV. — Declarations by. 

1. Where impeaching his Testimony. 

The credit of a witness may be impeached, 
by shewing him to have made statements, 
contrary to what he has sworn, out of Court. 
— (Locke V. Denner. Add. R. i. p. 
360-1.) 

2.^ Where Pleadable, 

Where a witness is designed (i^ fortiori 
vouched) by the one party, to precise facts, 
it is open to the other side to plead, before 
publication, declarations of the witness con- 
trary to these facts : which, if he does not, 
he shall not plead them after publication, 
in exception to the testimony of the witness, 
unless &ey are " noviter perventa,*' — (Atkin- 
son V, Atkinson. Add. R. ii. p. 484.) 

2e 
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V.^DirOSITlONS OF. 

1. Of WitiUM difing—hefore repeated. 

Where Mdmitted. 
(See Hill v. Balkeley. Phill. R. i. p. 280.) 

3. Taken abroad. 

Objeetumt to* 
Beoaase not taken fwrerfy. — (See Herbert 
•. Herbert. Hagg. C. IL u* p. 306, &c.— 
Phill. R. iii. p* 34.) 

y I. — Dismissal of. 

Who entitled to. 

Interrogatories not being ready, and 
twenty-foar hours having elapsed after no- 
tice, to the adverse proctor, of the produc- 
tion of a witness ; the witness has not, under 
all the circumstances, a right to be dismissed. 
--(Ingram v, Wyatt Hagg. R. L p. 94.) 

VII.— Exceptions to evidence of. 

1. To what period allowable. 
After publication, the evidence of an at- 
testing witness may be excepted to by the 

Earty who produces him. — ^(Mynn v. Ro- 
inson and others. Hagg. R. ii. p. 169.) 

2. Wliere not allowable* 
A party cannot except to a witness by 

contradicting answers to interrogatories, 
which go to incidental collateral matter, 
and are not relevant to the issue. — (Whish 
and WoUatt v. Hesse {Clerk.) Hagg. R. iii. 
p. 680.) 

3. Facts exceptive to credit of—where to be 
pleaded. 

An allegation, exceptive to the testimony 
of witnesses, to be admissible, must plead 
matter not pleadable before publication ; 
and it must be such as, if proved, will ma- 
terially discredit the witness. It must be 
pleaded, too, with, all possible specification, 
as to times, places, persons, and so on. — 
(Atkinson r. Atkinson. Add. R. ii. p. 484.) 

(And see this title, ante, B. II., 2.; and 
Chapman v. Whitby and Parson. Phill. R. 
iii. p. 373, &c.) 

VIII. — Evidence of — how regarded. 

1. When given on Oath — and extra-judicial 
Declarations. 

Greater regard should be had to the evi- 
dence of a witness on oath, than to his extra- 
judicial declarations. — (Dyer v. Calweil. 
Lee's R. ii. p. 120.) 

2. Contradicting his own act. 
A subscribing witness, who contradicts 

his own act of attestation, may be a good 
witness to support an other subscribing 
witness in other circumstances. — (Broome v. 
Ellis. Lee's R. ii. p. 525.) 

3. Of Handwriting of living Witness, 
The handwriting and character of a living 



witness, but who was resident in an enemy's 
country, admitted to proof.-<Miller ». Sbep- 
pard and others. Lee's R. ii- p- &20.) 

IX. — Indictment against. 

How affecting Suits. 

The Court will not admit an exceptive 
plea, that an indictment of witnesses, for 
perjury in their depositions in the cause 
pending, has been preferred, and a true bill 
found, nor delay the hearing till the indict- 
ment is tried.— (Maclean v. SUiclean. Hagg. 
R. ti. p. 601.) 

X. — ^Interrogatories. 

1. Practice upon. 
(See this title, ante^ A. VI.) 

2. Where Court will aUow fresh Interroga- 
tories — after Examination. 

Not in general allowed. — (See Evans v. 
Knight and Moore. Phill. R. iii. p. 422, 
&c.) 

XI. — Incompetency of. 

1. By reason of Interest. 

A witness having an expectation of in- 
terest and advantage, in case the will should 
be established, held to be incompetent.— 
(Frank v. Carr. Lee's R. i. p. 403.) 

2. By reason of Relationship. 

The wife of an executor is an incompetent 
witness in a cause touching the validity of 
the will, under which her husband is exe- 
cutor. — (i)ean v. Russell. Phill. R. iii. 
p. 334) 

3. Interested Witness. 

How regarded. 
The Court will pay little regard to his 
evidence, unless he releases. — (See Byine 
V. Dalzell and others. Add. R. iii. 
p. 61.) 

4. Examination of interested Witness. 

Where suppressed. 
A witness produced and examined, who 
had a legacy of a ring under a will, without 
renouncing or receiving his legacy : appli- 
cation, before publication, that his deposi- 
tion should be suppressed, and that he 
should renounce his interest, and be re- 
examined, acceded to. — (Sudyer and Sudjcr 
V. Man. Lee's R. i. p. 195.) 

XII. — List of. 

Where to be delivered. 

The Court will not depart from its regular 
practice, by directing a list of witnesses to 
be delivered some time anterior to their pro- 
duction to the other party, residing volun- 
tarily in France. — (Morse v. Morse. Hagg. 
R. ii. p. 609.) 
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XIII. — LlABIUTY OP. 

1. T& Answer — as to Expenses. 

A witness shall be compelled to answer 
as to whether he is, or is not, responsible in 
some -way for the party's expenses, in whose 
behalf he is examined, ex|»/tet %.---( Hudson 
V. Beaachamp. Add. R. i. p. 352.) 

2. What he is eampellable to produce, 

A witness, upon cross-examination, is 
compellable, if required by the ministrant, 
to produce all written communications ad- 
dressed to him, the witness, by the solicitor 
or other agent of the producent, relatiye to 
his examination as a witness in the cause. 
— (Atkinson v Atkinson. Add. R. ii. p. 468.) 

XrV. — NUMBBR 01 — NECESSARY. 

Under Statute 6 and 6 Edw. VL, e. 4. 
Proceedings under the Statute 5 and 6 



Edw. 6, o. 4, 8. 1, must be supported by two 
witnesses on the specific charge. — (O. I. P., 
by Hutchins v. Denziloe. Hagg. C. R. i. 
p. 181.) 

XV. — Reproduction op. 

See this title, ante, A. VI., 3. (h) 

XVI. — Viva voce examination op. 

A witness cannot be examined viv& voce 
in the Ecclesiastical Courts. — (Jones v. Yar- 
nold. Lee's R. ii. p. 568.) 

And see this title, ante, A. VI., 4. 

XVII. — ^Who may be made. 

A next of kin who had been cited to see a 
will propounded, haying appeared, and de- 
clared Aat he did not oppose the will, is 
allowed to be dismissed, for the purpose of 
being examined as a witness in the cause. — 
(Arnold v. Earl and Newbee. Lee's R. ii. 
p. 289.) 
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ALLEGATION. 



II. — ^A0HI88IOM OF — (p. 9.) 

8. Coniradieiory in Law and Fact. 

An allegation contradictory to the libel, 
both in law and fact, admitted. — (Swift v. 
Swift. Hagg. R. iy. p. 143.) 

VI. — Requisites op — (p. 12.) 
The plaintiff's allegation must not go be>- 
yond the citation. — (Watney o. Lambert and 
Bimpson. Hagg. R. iy. p. 84.) 

Where held not proved, 

A will was propounded on behalf of an 
asserted widow and children, and was op- 



posed by a first coasin ; the interest of the 
opposer was denied ; the proxy was '' to 
propound the will and to do all things neces- 
sary, and touching the yalidity thereof,'' no 
allegation propounding the will was g^yen 
in, but witnesses were examined on an alle- 
gation pleading the marriage. The first 
cousin declared that she proceeded no fur- 
ther ; the Court, under such circumstances, 
refused to pronounce the allegation proyed ; 
and, as no allegation propounding the will 
had been giyen in, decreed probate only in 
common form. — (Barnes v. M'Bride. Hagg. 
R. iy. p. 377.) 



ANSWERS. 



XrV. — Requisites of — (p. 16.) 
In answers, a party first is bound only to 
answer to facts, not to his own motiyes, nor 
to his belief of the motiyes of an other per- 
son ; and, secondly, where the plea avers 
ignorance of the real nature of a transac- 
tion, by a party to such transaction and to 



the suit, the other party is, in his answers to 
such plea, allowed to state facts, inferring 
full knowledge thereof, and acquiescence 
therein. A party is not bound to answer, 
when his answer would criminate himself, 
nor, (iemble) when it would tend to degrade 
him.— (Swift v. Swift. Hagg. R. iy. p. 139.) 



APPEAL. 



IX. — How PEREMPTED — (p. 17.) 

St contra. 



A protest against an appeal, on the ground 
that a party by bringing in an exceptiye 
allegation, subject, as alleged, to a condi- 
tion, that the question as to the admission 
should be reseryed to the hearing of the 
cause, had perempted his right of appeal — 
overruled — and, on the merits, the decree of 
the Court below reserving the question as to 
the admission, affirmed; the party haying a 
right to appeal, if, at the hearing, the plea 
should be improperly rejected. — (Wargent 
r. Hollings and others. Hagg, R. iy. 
p. 246.) 

XXL-— Parties to — (p. 19.) 

Admission of. 

Pauper. 

An appellant suing not as a pauper in the 
Ck>nrt below, admitted a pauper in the Court 



of Delegates.— (Grindall v. Grindall. Hagg. 
R. iy. p. 1.) 

XXII.— Practice upon. 

1. Who begins. 

On appeal from refusing the prayer of a 
petition, the appellant, who originally 
prayed to be heard on his petition, begins. 
— (Hughes V, Turner. Hagg. R. iy. p. 47, 
in Note.) 

2. Protocol of. 
Requisite Stamp. 

Under 65 Geo. III., c. 184, Schedule, pt. 1, 
and 6 Geo. IY ., c. 41, Schedule, pt. 2, a pro- 
tocol of appeal, being a notarial act, requires 
a 6s* stamp ; and the Court of Arches hay- 
ing decided, on that ground against the yali- 
dity of an appeal from the Consistory, the 
defect is not cured by a stamp affixed pre- 
yious to the hearing in the Court of Delegates, 
on an appeal from that decision. — (Smyth v, 
Smyth. Hagg. R. iy. p. 72.) 
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ADMINISTRATION. 



IV.— Joint aohinistrationb — (p. 35.) 

1. IneKnmiion of ike VourU, in respect of- 

The Court Dever forces fJoint adminUtra- 
tion.-— (Coe v. Hume and Thompson. Hagg. 
R. iv. p. 398.) 

YII. — The course of the grant of admi- 
nistration. 
6. OfEffeeti oflnteitatei generaUy, 

(h) The Widow— (p. 27.) 
A.y resident but not' domiciled in France^ 
makes a testamentary paper, relating to 
personalty in France, and to realty and per- 
sonalty in England, — and a second paper 
solely relating to personalty in France, and 
disposing of the whole of it to a woman with 
whom he cohabited, bat appoints no exeen* 
tor in either paper, nor residuary legatee, 
nor devisee of his property in England^ — his 
widow is entitled to administration, with 
both papers annexed. — (Spratt v. Harris. 
Hagg. R. It. p. 405.) 

(e) Pendente minoritate — (p. 29.) 

2. IVko appointed under special circttm-^ 
stances, 

(b) To Agent appointed factor j loco 
tatoris. 

Administration of a domiciled Scotsman 
granted to an agent appointed by the Court 
of Sessions, factor loco tutoris to the infant 
children. — (In the Goods of Alexander 
Johnson. Hagg. R. iv. p. 182.) 

(c) To younger Daughter — (p. 29.) 

The Court granted administration to the 
unsuccessful party, (though the younger 
dauj^hter) the minors, grand-children, join- 
ing in the prayer for such grant, and, on the 
application of the other daughter, directed 
the securities to justify in respect of her in- 
terest. — (Coppin V, Dillon. Hagg. R. Iy. 
p. 375, 6.) 

(g) Cum testamento annexo, 

2. Grant contrary to the General Rule. 

(a) To Residuary Legatee — Attorney 
of— (p. 30.) 

Administration, with a will annexed, 
granted to the wife of a residuary legatee, 
as his attorney, under a memorandum m his 
handwriting. — (In the Goods of Eliza Elder- 
ton. Hagg. R. iv. p. 210.) 

(k) To Attorney, 

Of Executer-^{p, 32.) 

Administration, with a will annexed, 
g^nted to an attorney of the executor, who 
was abroad, not revoked, but pronounced to 
have ceased and expired^ on application of 
the executor for probate, and on affidavit 
that no suits were pending. — (In the Goods 
of James Cassidy. Hagg. R. iy. p. 360.) 



2. How to he limUted in future. 

Future grants, to an attoi^iey of executor, 
durmnie okseniiAy to be farther limited, until 
the executor, or party entitled to adminis- 
tration, duly apply for, and obtain, a grant 
—(In the C^oods of James Cassidy. Hagg. 
R. iv. p. 300.) 

(k) Of Effects of Femme Coverte--{p. 34.) 

1. Who entitled to generpUy. 
Husband — where directed to give Jus* 
tifying Security, 

A husband resident abroad, directed, on 
the application of creditors, to give justifying 
security resident within the jurisdiction of 
the Court, on taking 9l grant .of administra- 
tion to his Wife. — (fii the Goods of Catharine 
Noel. Hagg. R. It. p. 2d7.) 

A femme coverte having made a will of her 
separate property, but appointed no execu- 
tor, the Court refused to grant a limited kd- 
ministration, with the paper annexed, to the 
legatees therein named, but, according to the 
course of the office, granted a general admi- 
nistration, cum testamento annexo j to the hus- 
band. — (Salmon and Breese v. Hays. Hagg. 
R. iv. p. 386.) 

(c) Present Rule, 

1. Exceptions, 

Administration to a femme coverte, (afte^r 
the death of her hiisband, who survived but 
took no grant,) decreed to her next of kin, 
entitled by settlement to her property. — (In 
the Goods of Mary Fountney. Hagg« R. iv. 
p. 289.) 

(/) By Creditor. 

3. Practice in respect of- — (p. 34.) 

(a) Substitution of an other Creditor — 
where refused. 

The Court rejected, with costs, a petition, 
praying that a bond-creditor in a large 
amount should be joined or substituted in 
an administration decreed to a simple con- 
tract creditor--rthe deceased's confidential 
solicitor — who had entered into articles, 
with sureties, to pay the debts rateably, 
and who was approved, as such representa- 
tive, by the executors (who had renounced,) 
and also by the bond-creditor.— ^(Coe v. 
Hume and Thompson. Hagg. R. iv. p. 398.) 

(m) Miscellaneous Points^(p, 37.) 

16. To Nominee of Remitter of BiU of 
Exchange, 

Wkere refused. 

Administration (to the nominee of the 
remitter of a bill of exchange, payable to the 
order of the deceased, but not endorsed,) 
limited to receive, and to give a discharge 
to a third party for the said bill, and to 
apply the same to the use of the remitter, 
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refused. — (In the Goods of Lord Riyers. 
Hagg. R. iv. p. 355.) 

5. Of J^ect of Intestates generally, 

\7. To Assignee, as universal Legatee — 
(p. 37.) 
Administration, with a deed of assignment 



(to take effect on the death) annexed, granted 
to the assignee, as universal legatee in trust, 
on consent of all parties entitled under an 
intestacy. — (Shingler v, Pemberton and 
others. Hagg. R. it. p. 356.) 



ALIMONY. 



B. — Alimony — (permanent.) 

VI. — Reduction of— (p. 44.) 
The reduction of the husband's income by 



unprofitable speculations, is no ground for 
a proportionate reduction of permanent ali- 
mony allotted twenty years before. — (Neil 
V. Neil. Hagg. R. iv. p. 273.) 



ACCOUNT AND INVENTORY. 



VIIL — Where the Ecclesiastical Courts 

WILL REFUSE TO COMPEL FRODUCTION OF — 

(p. 47,) 

A party having, after a lapse of thirty-five 
years, called for an account and inventory 
of an insolvent estate, the executor, who 
appeared under protest, dismissed with costs. 
--(Bowles V. Harvey. Hagg. R. iv. p. 241.) 

XI V — Declaration — (p. 50.) 
Where admitted instead of 
In a case of account and inventory brought 



by a legatee, a declaration (instead of an 
inventory) setting forth desperate debts due 
to, and larger debts due from, the estate, but 
annexing no vouchers nor accounts, held 
sufiicient after a lapse of seventeen years. In 
such a suit the Court cannot decide whether 
debts alleged to be due from the estate are a 
legal set off. Semhle — ^that in a cause of sub- 
traction of legacy, the legatee, on giving se- 
curity to refund, would be entitled to recover 
his legacy. — (Higgins v. Higgins. Hagg. R. 
iv. p. 242.) 



ADULTERY. 



III. — Proofs necessary in suits for. 

3. NuinAer of Witnesses necessary -^{p, 
52.) 

A suit for cruelty and adultery against the 
husband, and a recriminatory charge of 
adultery against the wife. The chancellor 
of London, and, upon appeal, the dean of 
the Arches, (affirming the sentence) held the 
husband's cruelty and adultery not proved, 
and the adultery of the wife proved, by tiie 
evidence of a single witness only, to any 
undue familiarity, proximate act, or fac4 of 
adultery ; which evidence, though confused, 
was corroborated by the evidence of the 



conduct of the wife. — (Kenrick v. Kenrick. 
Hagg. R. iv. p. 1140 

IV,— Inferences, whence may be inferred. 
(g) From going to a Brothel — (p. 54.) 
The wife going to a brothel with an other 
man, is evidence of adultery. — (In Note to 
Kenrick v. Kenrick. Hagg. R. iv. p. 138.) 

(m) From Confession of the Adulteress 
of the Crime — (p. 56.; 
QwBre, whether the rule, that a separation 
cannot take place, on a mere confession of 
guilt, applies to a confession in unsuspected 
letters to third parties. — (Owen v. Owen. 
Hagg. R,iv. p.261.) 



BURIAL. 



V. — Fees for. 
2. To the Incumbefit — (p. 69.) 
No fee to the vicar for consent to inter- 
ments in the chancel is due of common 



right ; and any special custom to such effect, 
must limit the amount, and be strictly, 
proved.— (Rich v. Busl^nelK Hagg. R. iv. 
p. 173.) 

2f 
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CAUSES. 



III.^Dblay of— (p. 7a.) 
Wkere miiawidf et contra. 
The Court will Dot delay the hearing of a 
cauae on an affidaTit, that a true bill has been 



foond against a material witness for perjary 
in ber evidence in sncb cause. ^ Quare, 
whether a coniiction would be CTidence. — 
(Kenriek v. Kenrick. Hagg. R. iv. p. 133.) 



COSTS. 



XX. — ^In will causes. 
1. Qui oftke Tut^tor^s Estmte. 

(a) Wktrtf^^vem — (p. 91.) 
Hostility in conducting a suit, unfounded 

charges, and unnecessary interrogatories, are 
a ground for refusing costs out of the estate, 
specially where those costs would in effect 
fall upon minors, parties to the expense. — 
(Coppin V. Dillon. Hagg. R. iy. p. 375.) 

5. In rtipeet cf C&nduet ef Ptnrtiei — 
(p. 91.) 

(b) In pleading Incapacity. 

Where understanding^ sufficient to com- 
prehend the act, and an intention to exclude 
the next of kin, and to give the property to 
a stranger in blood were proved, and an 
attempt to shew that the intention to ex- 
clude the former was produced in the mind 
of the deceased, by the fraud and contrivance 



of the latter, failed ; the Court pronounced 
for the will, condemned the next of kin, 
(who appeared by separate proctors) the 
one, who did not appear by counsel at the 
hearing, in the costs of, and consequent upon, 
an allegation given by him, and charging 
fraud and incapacity ; and the other in the 
costs of separate interrogatories to the wit- 
nesses on the responsive allegation ; of two 
allegations tendered by him; and of the 
final hearing ; but gave no eosts as to the 
interrogatories addressed to the witnesses 
on the condidit. — (Grindall o. Grindall. 
Hagg, R. iv. p. 10.) 

{d) Conduct vexatioMi — (p. 91) 

Costs (pveo, on the ground of unsustained 
attacks upon the character of the party 
establishing the will. — (Constable and Bai- 
ley V. Tuffnell aad Mason. Hagg. R. iv. 
p.60§.) 



CRUELTY. 



I. — Nature of— (p. 104.) 

In a suit for separation by wife for eruelty , 
where the Court is convinced that her per- 
sonal safety is in jeopardy, or where it may 
see reasonable ground to apprehend such a 
consequence, it is bound to protect her ; but 
the Court can only interfere where there is 
actual personal ill-treatment, or such threats 
as would reasonably excite in a mind of 
ordinary firmness, a fear of personal injury. 
The Court being of opinion, that all the cir- 
cumstances pleaded would fail, if proved, to 
establish that the wife could not return to 
cohabitation, without risque to life or limb, 
rejected the libel. — (Neeld v. Neeld. Hagg. 
R. iv. p. 263.) 

IY. — Matters pleadable in divorce for — 

(p. 10^) 
Under a citation for cruelty only in a suit 
for separation by the wife, adultery by Ihe 
husband occurring prior to the institution 
of the suit, but sworn to have come recently 
to the wife's knowledge, may be pleaded, 
even though publication of the evidence on 
the libel, and on a responsive plea is about 



to pass. — (Sampson v. Sampson. Hagg. R. 
iv. p. 286.) 

y I. — ^What acts will not bntitlb to di- 
vorce — (p. 106.) 

3. Interdict of Intercourse with Wife'g 
Family. 

An interdict of intercourse with her fkmily 
is not cruelty to a wife, though, under cir- 
cumstances, it might tend to illustrate the 
temper of the husband. — (Neeld v. Neeld. 
Hagg. R. iv. p. 269.) 

4. Acts vioUniy h>ut inadverteni^p. 106.) 
A mere violent act, which occasioned 

pain and injury to the wife, unaccompanied 
by any threat or any intentional blow, will 
not warrant a sentence of separation, because 
it does not infer future risk. — (Neeld v. 
Neeld. Hagg. R. iv. p. 270.) 

XIV.— Proofs— (p. 106.) 
Regfdarity of. 

Where circumstances of sufficient violence 
are admitied to proof, minor circumstances 
may be also admitted, but they should be 
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efusdem generis^ and not ligbt or triilling. — 
(Neeld v. Neeld. Hagg. R. !▼. p. 206.) 

XT. — In causes appealed. 

1. Where the Jwige i quo m«#f proceed — 
(p. 106.) 

A suit for craeliy and adultery^ brought 
by the wife, was appealed from the Consis- 
tory Court of London to the Arches, and, in 
18i£b, was there alleged to be agreed, and the 
husband dismissed ; bat the inhibition to 
the Consistory was not relaxed. In 1831, a 
suit for cruelty and adultery was again 
brought by the wife in the Consbtory ; the 
husband appeared under protest ; the judge 
having directed the wife s libel (which re- 
ferred to and prayed leave to invoke the pro- 
ceedings in the former suit, and also pleaded 
new facts,) to be brought in, overruled the 
protest ; but, on the ground that the inhibi- 
tion was still in force, did not assign the 
husband to appear absolutely, nor did it 
dismiss him, nor admit, nor reject the Ubel. 



The wife appealed : that appeal was dis- 
missed for irregularity, and the cause re- 
mitted : the jud^e below, as still inhibited, 
refused to proceed : the wife again appealed ; 
and the Court of Arches held, that the agree- 
ment, and consequent dismissal of the hus- 
band, put an end to the former suit, and 
consequently to the inhibition, and that the 
judge of the Consistory Court was bound to 
proceed in the cause.— {Smyth >r. Smyth 
Hagg. R. iv. p. 609.) 

2. Et contra. 

The libel in a suit for cruelty and adultery, 
disclosing the existence of a former suit 
between the same parties, partly on the 
same facts and such former suit, was ap- 

gealed, and fai the superior Court dismissed, 
y consent, before sentettoe, held that the 
inferior Court cannot hear on the admissi- 
bility of such libel, the inhibition in the 
former suit not having been expressly re- 
laxed.— (Smyth V. Smyth. Hagg. R. iv. 
p. 616.) 



DEPOSITIONS. 



Itt. — Inspection of— <p. 109.) 
When allowed. 
Inspections by the Registrar, of deposi- 



tions, (taken abroad) not allowed prior to 
publication.--(Swift v. Swift. Hagg. R. iv. 
p. 144.) 



DOMICIL. 



Where Governing Dispoiition of Property. 
-(p. 112.) 

The deceased (the son of a British sub- 
ject, who resided for several years up to his 
death in Ireland, and had purchased property 
there,) though occasionally claiming the pri- 
vileges of a British subject, and visiting 
England^ but who was born, educated, es- 
tablished as a merchant, and who died in 
Spain, held to be clearly domiciled in ^pain, 



and, consequently, that the UW of Spain was 
to govern the disposition of his property. — 
(Moore v. Darell and Budd. Hagg. R. iv. 
p. 346.) 

On what depending. 

Cases of domicil do not depend on resi- 
dence alone, but on a consideration of all 
the circumstances of the case. — (Moore v. 
Darell and Budd. Hagg. R. iv. p. 352.) 



EVIDENCE. 



X. — MiSCBtXANEOUS HEADS OF EVIDENCE. 

7. Letteri-^ip. 118.) 

Of Hughand exhihited bg Wife. 
How weighing, 
hbtten of the husband, exhibited by the 
wife, are evidence against him ; and expta- 
natioiis >thei'ein contained of his conduct, 
with respect to the matter charged, ai'e to be 
taken into the Court's consideration; but 
odier statements therein are not evidence 
for the husband, at least in debating the 
Pka.^Neeld r. Neeld. Hagg. R. iv. p. 207.) 



10* Record of Judgments — (p. 118.) 

Upon an application for a prohibition, 
propter defectum triationii, the Court of 
Arches had been enjoined from proceeding 
as to a custom, until an issue was tried — the 
record of the judgment, setting forth a ver- 
dict finding a custom for the parishioners to 
repair the chancel, is conclusive evidence, 
in the Ecclesikistical Court, of the existence 
and validity of the custom.— (The Bishop 
of Ely o. Gibbons and Goody. Hagg. R. iv. 
p. Id6.) 



^ 
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HANDWRITING. 



Evidence of, 

1. General Doctrine in respect o/—(pA26,) 

It hail always been the doctrine of the 
Court, that similitade of handwritini^, even 
with a probable disposition, is not sufficient 



to entitle a paper to probate, without some- 
thing to connect it with the deceased. — 
(Rutherford v. Maule and others. Hagg^. 
R. iv. p. 224.) 



INHIBITION. 



I. — Effect of— (p. 131.) 

On Appeals, 

Semble, that an inhibition does not remain 
in force so as to prevent the inferior Court 
from proceeding on the same, and also on 



additional facts in a subsequent suit, the 
original suit haying been dismissed in the 
Court of Appeal by consent of parties. — 
(Smyth V. Smyth. Hagg. R. It. p. 72.) 



LEGACY. 



VIII.— Suits for. 

2. Atfaimt Exeeui<n^-(p, 197.) 

In a suit of subtraction of legacy, a coach- 
man, a married man, originally hired by, 
and who had lived five years with, the testa- 
trix — ^residing over her stables in town, 
occasionally accompanying her into the 
country, where he lived in tibe house, though, 
like other servants, on board wages, wait- 
ing sometimes at table, and remaining with 



her, though she changed her job-man — ^held 
(although the several job-masters paid him 
his wages and board wages, except 3s. per 
week extra in the counti^, and found him 
in liveries,) entitled under a bequest ''to 
each of my servants living with me at the 
time of my death, 10/.'^ ; and the executrix 
condemned in full costs. — (Howard v. Wil- 
son. Hagg. R. iv. p. 107.) 



LIBEL. 



Admission of.^ 

Effect of—{p. 138.) 
The rule of taking the libel as true, 
applies only to averments of facts, not to 



inferences, which ought to be sparingly in- 
troduced.---(Neeld v. I^leeld. Hagg. R. iv. 
p. 266.) 



MONUMENTS. 



I. — Erection of. 
Necessary Authority for, 
1. Of Ordinary— {p, 168.) 

The lay rector is not entitled, as of right, 
to make a vault or affix tablets in the chan- 
cel, without leave of the ordinary — ^nor is he 
entitled to a faculty for such purposes, 
without laying before the ordinary such par- 
ticulars as will afford the vicar and jiarish- 
ioners an opportunity of judging of it, and 



satisfying the ordinary that such vaults or 
tablets will not interrupt the parishioners in 
the use and enjojrment of the chancel : nor 
has the vicar an absolute veto, though he 
may shew cause against the grant of a 
faculty. Semble, that the consent of the lay 
rector must precede the leave of the ordi- 
nary, for the construction of a vault, or the 
erection of tablets in the chancel. — (Rich v, 
Bushnell. Hagg. R. iv. p. 165.) 
Qtuere, whether the consent of the vicar is 
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neceuary to the construction of a Tanlt, or special castom. — (Rich v. Bashnell. Hagg. 
affixing a tablet in the body of the ohnrch — R. iv. p. 172.) 
or whether he can claim any fee, unless by 



NOTARIAL ACT. 

Reguisitei to validity of, notarial act. — (Smyth v, Smyth. Hagg. 

Seal. R. iv. p. 72.) 

A seal is unnecessary to the validity of a 



PARISHIONERS. 

II.— Their rights— <p. leo.) as protector of their rights, must see that 

Though the freehold of the chancel be in neither their present nor future aocommo- 

the rector, lay or spiritual, the use of it be- dation be unduly prejudiced.-- ^(Rich v. 

longs to the parishioners — and the ordinary, Bushnell. Hagg. R. iv. p. 170.) 



PAUPER. 

lY. — ^When condemned in costs — (p. 161.) the merits, the Court pronounced against 
A sole executor and legatee in a pretended the will, and condemned the pauper in 
will having been cited to propound the costs ; but intimated that it should not pro- 
same, admitted to sue in formk pauperis, ceed to enforce a monition for payment 
though the paper was not produced till after thereof, unless be ceased to be a pauper. — 
a long lapse of time, and other circumstances (Rind v. Davies. Hagg. R. iv. p. 394.) 
of suspicion and vexation had appeared : on 



PEDIGREE. 

Rules in respect of Pleas— (ip, JQ^,) adverse plea till he has set out his own 

Inspection of, pedigree. — (Rutherford v. Maule and others. 

It is a rule of the Court, that, in eases of Hagg. R. iv. p. 238.) 
pedigree, a party has no right to see the 



PERSONAL ESTATE. 

Y. — Rights of persons taking — extent of — sentative of a party deceased, domiciled 

(p. 164.) in England, extend to personal property 

Personal property, wherever situate, fol- wherever locally situate.~-^Spratt v. Harris, 

lows the person, and, therefore, the rights of Hagg. R. iv. p. 408.) 
a person constituted in England the repre- 



PLEADING. 

A. — Miscellaneous points. the court must take the objection. — (Neeid 

XVIL— In respect of instruments— (p.l66.) ». Neeld. Hagg. R. iv. p. 272.) 

2. How to be set out. XXVI.— In respect of publication — (p.l67.) 

The contents of, or extracts from, written Matter pleadable in the principal cause, 
documents, must not be pleaded without cannot be pleaded, after publication, in ex- 
annexing the same ; and even if the adverse ceptLon to evidence. — (Kenrick v. Kenrick. 
counsel do not object to the non-annexation, Hagg. R. iv. p. 127.) 
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POWERS. 



What wiU h€ mn^fieieni. 
The testatrix posseaunr a power of ap* 
pointment, duly, by will, execated that 
power. Bj a later will, duly exeeated and 
attested according to the power, but without 
any recital of, or reference to, the power, 
Ae ^spoeed of a real estate oyer which the 
power extended — ^left all the rest, residue, 
and remainder of her estates and effects, real 
and personal, plate, &c., or other property, 
whether in possession, reyersion, or expect- 
ancy, or held in trast for her — reToked and 
made Toid all and every other will and wills 



by her at any time theretofore made, and 
declared this only to be her last will and 
testament — ^the Court, holdin^f that the in- 
tention to rcToke the former will was, taking 
all the contents of the latter will together, 
clear, refused probate of the two papers, as 
together containing her will, and granted 
probate of the latter paper alone. Semhle, 
that the residuary, clause in the later will 
was not a due execution of the power as to 
the personalty, and that the revocatory 
clause would not have revoked the prior 
will, unless the intention had been clear.^ — 
(Hughes «. Turner. Hagg. R. iv. p. Sd.) 



PROBATE. 



II. — Grant of. 

7. In respect of Papers vtuUtested. 
(a) Where ffranted— {p. 172.) 

Probate, in common form, of an unattested 
will, granted on the affidavit of one person 
only to handwriting, and the consent of the 
sole person in distribution.^In tiie goods 
of Mary Keeton. Hagg. R. iv. p. 209.) 

11. In respect of Letters testamentary tH 
*Jbtr/w«iyort— -(p. 173.) 

An unattested letter, purporting to dispose 
of realty and i>ersonalty, and conditional on 
deceased's dying during a visit to Ireland, 
not admitted to probate in common form, 
(the parties prejudiced being minors)— the 
deceased having returned from Ireland, and 
having subsequently executed a will, at- 
tested by three witnesses, disposing of land, 
(purporting to be bequeathed in tiie letter) 
appointing executrix and guardian of his 
children, but not referring to the letter, nor 
to his personalty. — (In the goods of the Rev. 
B. J. Ward. Hagg. R. iv. p. 179.) 

13. Of two WUU of same date. 

The testatrix possessing a power of ap- 



pointment, duly, by will, execated that 
power. By a later will, duly executed and 
attested according to the power, but without 
any recital of, or reference to, the power, 
she disposed of a real estate over which the 
power extended — left all the rest, residue, 
and remainder of her estates and effects, 
real and personal, plate, &c., or other pro- 
perty, whether in possession, reversion, or 
expectancy, or held in trust for her — ^revoked 
and made void ail and every other will and 
wills by her at any time theretofore made, 
and declared this only to b^ her last will and 
testament — the Court, holding that the in- 
tention to revoke the former will was, taking 
all the contents of the latter will together, 
clear, refused probate of the two papers, 
as together containing her will, and granted 
probate of the latter paper alone. Semhh, 
that the residuary clause in the later will 
was not a due execution of the power as to 
the personalty, and that the revocatory 
clause would not have revoked the prior 
will, unless the intention had been clear. — 
(Hughes V. Turner. Hagg. R. iv/p. 52.) 



PROXY. 



VIII.— WHEttE UMNBCMBARV— (p. 177.) 

The proctor of an executor cited to take 
probate, having alleged that he is ready so 
to do, the Court is bound to decree probate ; 
nor is the proctor, though assigned, com- 



pellable to exhibit a proxy, as this act of 
taking probate would confirm the proctor's 
allegation. — (Fullerton v. Bixott. Hagg. 
R. iv. p. 402.) 



RATE— (CHURCH.) 



in, — Rate. 

3. Illegality of-{p. 190.) 

Where it cannot be pleaded. 
The plaintiff's allegation must not go be- 
yond the citation ; tbtoefore,. where the cita- 



tion is limited to show cause why a rate 
should not be set aside, by reason of its ine- 
quality, the party cannot plead the illegality 
of such rate in other respects.-H( Watney v. 
Lambert abd Siiiipson. Hagg. R. iv. p. 84.) 
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4. Inequmliip of--iv> 180.) 

(a) InahUitp of EeelsiUutietU Ctmrt to 
$et aside f by rewo* rf. 

The Court has no jorbdictiony opon an 
original proceeding by an individual rate 
payer, to set aside a rate on tbe ground of 
inequality in the assessment — the remedy for 
the party, unequally assessed, is to enter a 
eoveat against the confirmation, or to refuse 
payment of the rate. — (Watney v. Lambert 
and Simpson. Hagg. R. It. p. 84.) 

{li) JPartietdorityoftko issuOf in rttpeet of. 

Objections to chureh-rates, on the ground 
of ineqnality, tending to occasion great in- 
convenience and expense to parishes, are 
itricti jurisy and tbe pleas must be confined 
to the points originally put in issue. A rate 
payer, in liis defensive allegation, objecting 
to his assessment, on the sole ground of being 
overrated, as compared wiUi two others, 
shall not, in additional articles, introduce, 
as a fresh objection, that a railway passing 
through the parish has not been assessed. 
Qfutrey if the question whether such railway 
was liable to be rated to church-rate, could 
have been originally raised as a collateral 
incidental point, by a party objecting to 
payment of his own rate, on the ground of 
being ovenrated.--^Lambert and Simpson v. 
Weall. Hagg. R. iv. p. 91.) 

(ej Evidence of, 

A poor-rate, assessed on the same prin- 
ciple over the whole parish, though aifording 
a fairer criterion than king's taxes, is but 
adminicular evidence of the equality or ine- 
quality of a church-rate. A valuation, by 
competent judges, and founded on the rent 
a tenant would pav for the premises, is the 
proper test ; therefore, an allegation, plead- 
ing reasons why the poor-rate did not afford 
a fair criterion, rejected, as immaterial — an 
explanation of such matter in the answers 
being sufficient. — (Lambert and Simpson v. 
Weall. Hagg. R. iv. p. 96.) 

(d^ ObjectoTy where condemned in CosU, 
tn respect of. 

The Court pronounced for a church-rate, 
and condemned in costs a rate payer, who, 
as overseer of the poor, had collected rates, 
and had long acquiesced in the payment of 
church-rates, made on the same valuation, 
as tbe church-rate objected to, on the ground 
of inequality, such inequality not being 
established in evidence. — (Lambert and 
Simpson v. Weall. Hagg. R. iv. p. 102.) 



(e) Prttun^ttonsinreipeciqf 

The presumption of law is, that a church- 
rate made at a vestry duly holden, and the 
same as in former years, is fairly assessed, 
and the burthen of proof is in the part^ ob- 
jecting to the payment on the score of ine- 
quality ; and the presumption and burthen 
are both increased, when the rate is founded 
on a valuation long acted upon, both for 
church and poor-rate.— (Lambert and Simp- 
son «. Weall. Hagg. R. iv. p. 102.) 

6. Liobility for. 

(a) Who is limhle. 

The Governor of Oreenwich Hospital, 
founded in 1694, and part of an ancient 
royal demesne, to which an unconsecrated 
chapel, chaplains, and a burial ground are 
attached — ^but the officers of which occasion- 
ally bury, christen, marry, have pews at, 
and resort to, the parish church, and vote 
at the vestry — is liable to be assessed to 
church-rate, for premises in his beneficial 
occupation as governor; these premises 
having been never so rated before, bi}t no 
valid ground of exemption being shewn to 
found a presoription.---(Smith awl Mose v« 
Keats. Hagg. R. iv. p. 276.) 

(b) Wkeit Property is liMe. 

Church-rate has existed in this country 
fkomtime immemorial, — houses and lands, 
and all property of that description, are, 
primA facie, liable to a church-rate, unless 
there be some legal exemption. — (Smith 
and Moce v. Keats. Hagg. R. iv. p. 278, 9.) 

rv. — Power op Ecclesiastical Courts. 

To determine the Quantum, 

Estimates for the repairs of a ehurch, 
and the lawful and necessary expenses of 
churchwardens, amounting to i^lll, laid 
before a vestry, and a rate to that amount 
proposed, but a rate of £60 17s. only 
granted — whereupon, two churchwardens 
exhibited articles against two other church- 
wardens and ten parishioners, for refusing 
to make a sufficient rate : a decree, reject- 
ing the articles, affirmed with costs. Somblcy 
that the Ecclesiastical Court cannot decide 
the quantum of a rate— and, therefore, that 
the parishioners, who do not contumaciously 
refuse to make a rate, but grant one not 
manifestly collusive, are not liable to be ar- 
ticled for refusing a sufficient rate. — (O. I. 
P., by Greenwood and Spedding v. Greaves 
and others. Hagg. R. iv. p. 77.) 



RIGHTS— (CONJUGAL.) 



I. — Surrs TOR. 
{a) IFAere Mtftatneil— (p. 183.) 
In a suit for restitution of conjagal rights. 



brought by the wife, the husband pleaded 
her adultery, proved gross impropriety of 
conduct, absence from home, (unaccounted 
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for) on two nights, — letters from her, con- 
taining admissions of guilt, and endeavours 
to induce individuals to give false represen- 
tations as to where she slept, — separation 
decreed. 

QiMrre, whether the rule, that a separation 
cannot take place on a mere confession of 
(piilt, applies to a confession in unsuspected 
letters to third parties. — (Owen v. Owen. 
Hagg. R.iv. p.261.) 
{6) Presumptions— from Institution of, 
A suit for restitution of conjugal rights 



strongly infers, that at the time of iastitating 
such suit, the party had no reasonable 
ground to apprehend personal violence, but 
It does not amount to an absolute bar to 
a sentence of separation for antecedent 
cruelty; k fortiori, it would not exclude 
the wife from pleading acts of harshness 
and severity previous to such suit, in 
conjunction with acts of cruelty subse- 
quently.— (Neeld V, Neeld. Hagg. R. iv- 
p. 268.) 



WILL. 



I. — ^What papers good as. 



4. Conditianalr^^. 197.) 

A will written eighteen years before the 
testator's deatii, containing this passage — 
*' lest I should die before the next sun, I 
make this my last will'' — admitted to pro- 
bate, — ^the Court holding the disposition not 
contingent, and adherence shewn by careful 
preservation. — ^-(Burton v. ColUngwood. 
Hagg. R. iv. p. 176.) 

A testator having executed his will, dis- 
posing of realty and personalty, and duly 
attested, subsequently wrote, signed, and 
dated, a paper complete in disposition, but 
unattested, having the appearance of a draft, 
and spoken of in a memorandum subjoined, 
as intended to be settled and transcribed by 
his attorney ; but '^ if he should have no 
opportunity, to be acted upon, if it could be 
done fairly ; if not, the former will to be 
resorted to :'* the testator having the oppor- 
tunity of completing such paper, which, if 
admitted to probate, would have been in- 
operative totally as to the realty, and par- 
tially as to the personalty, must be presumed 
to have abandoned it, and to have reverted 
to the regular will. — (Elsden v. Elsden. 
Hagg. R. IV. p. 183.) 

21. Instructions, 

(a) Where estMished--{j^, 199.) 
A will opposed on the ground of alleged 
incapacity, fraud, and conspiracy, and re- 
voking a former will and codicils (which 
gave the residue between a sister by the 
alf-blood, and a stranger in blood,) made 
shortly before, but under circumstances not 
rendering a departure improbable — ^pro- 
nounced for, with costs ; though the instruc- 
tions for such latter will were not proved to 
have originated with the deceased ; though 
two (out of three) of the attesting witnesses 
were sons of the respective executors — con- 
siderably benefited by the will, and one of 
which, and three other principal witnesses, 
were children of a niece by the whole 
blood — the wife of one of the exeoutorsr— 
which niece and a slitter were, also largely 



benefited, and were immediately about the 
deceased — the credit of the witnesses not 
being shaken, and the will being sufficiently 
proved to have been adopted by the de- 
ceased — a free and capable testator. — (Con- 
stable and Bailey v. Tufnell and Mason. 
Hagg. R. iv. p. 466.) 

25. Memoranda, 

(a) Where estMished--(p, 201.) 

An entry in account book, containing a 
full disposition of the property, appoint- 
ment of executor, dated eight months before 
the testatrix's death, which was sudden, 
subscribed, and carefully preserved, pro- 
nounced for, though containing these words, 
** I intend this as a sketch of my will, whieh 
I intend making on my return home.'*— ^ 
(Hattatt V, Hattatt. Hagg. R. iv. p. 211.) 

(b) Where not established. 

Where a paper is unfinished, the party 
setting it up, must satisfy the Court — first, 
of fixed and final intention — and,^econdly, 
that its completion was prevented by the 
act of God. Tlie strength of evidence re- 
quired varies according to the progress 
which the paper has made towards comple- 
tion. A pencil memorandum written by, and 
in the pocket-book of, the person who pro- 
duced it, but sworn to have been written down 
from the instructions of the deceased, at a 
single interview, three days before his sud- 
den death, by apoplexy ^ not signed nor 
ever seen or afterwards referred to by the 
deceased, nor led up to or confirmed by con- 
duct, declarations, or affections, but resting 
solely on the evidence of the writer, pro- 
nounced against with Costs ; the Court 
holding final intention not proved, even if 
the evidence of the only witness, whose 
credit was much shaken, had been fully 
believed. 

Qutere, whether the evidence of a single 
witness, omni exceptione major, but unsup- 
ported by any circumstances, makes legal 
proof of a testamentary act. — (Theakston r. 
parson. Hagg. R. iv. p. 290.) 
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28. OfPaperi ntver tan hw the Testator--- 
(p. 202.) 

^ A paper not foand in the deceased's repo- 
sitones, neyer traced into his possession, 
never recognised, nor alluded to by him, by 
declaration or act, but transmitted anony- 
mously to the parties interested, in 1820, (the 
deceased having died in May, 1819, j treated 
by them at that time as a forgery, but pro- 
poanded as her will in 1831, rejected — evi- 
dence of the probability of the disposition, 
and of similitude of handwriting (which, 
nioreover, was contradictory), being suffi- 
cient to support such a paper, and the other 
CTidence leading to the conclusion that the 
deceased had not written, and could not, 
from bodily infirmity, have written, such a 
paper, at the time it purported to bear date ; 
— ^and a claim of relationship, by a party 
asserting himself to be cousin-german and 
next of kin, resting upon no documentary 
proof, but upon evidence of declarations, 
contradictory inlhemselves,and inconsistent 
with the real facts of the case — ^pronounced 
against, but without costs ; and an admi- 
nistration — granted to the crown, as of the 
deceased being dead intestate, without 
known relations — confirmed. — (Rutherford 
V. Manle and others. Hagg. R. iv. p. 213.) 

33. Unexecuted^ 

(b) Where r^*«?#erf— (p. 204.) 

Where there is a regularly executed paper 
disposing of realty and personalty, and an 
unexecuted paper in which the disposition 
of real and personal estates are blended, and 
are dependent upon each other, the Court will 
not grant probate of such unexecuted paper ; 
aliter, where the disposition of the one is 
not dependent on the other. — (Tudor v, 
Tudor. Hagg. R. iv. p. 199, in Note.) 

34. Unjinished^(p. 2Mi.) 

Where a paper is unfinished, the party 
setting it up, must satisfy the Court — first, 
of fixed and final intentioi) — and, secondly, 
that its completion was prevented by the 
act of God. The strength of the evidence 
required varies according to the progress 
which the paper has made towards comple- 
tion. — (Theakston o. Marson. Hagg. R. iv. 
p. 290.) 

(c) Where rejected^(p. 204.) 

A paper beginning << This is the last will 
and testament of me, Charles Abbot, made 
this 25th of January, 1831,'' and concluding, 
^* in witness whereof I have to this my last 
will and testament set my hand and seal, the 
day and year first above written ; but which 
was not subscribed nor sealed, (the deceased 
having lived sixteen months after the same 
was written) pronounced against as un- 
finished and abandoned. — (Abbot v, Peters. 
Hagg. R. iv. p. 380.) 

An allegation pleading a paper beginning 
*' Elizabeth Mary Hays, (dated at the top 



six months before her death, and disposing 
of all her property,) but not subscribed, and 
ending without a stop, written on a half 
sheet very fairly, without erasure, interline- 
ation, or abbreviation, but containing no 
words to show, on the one hand, any inten- 
tion of doing any thing further-— nor, on the 
other hand, that she had finished it— ad- 
mitted to proof; the Court reserving all 
questions to the final sentence. — (Salmon 
and Breese v. Hays. Hagg. R. iv.'p. 382.) 

(d) PresumptWHs in respect of— -(j^. 2(^.) 
The strong presumption of law is always 
adverse to an unfinished instrument, mate- 
rially altering and controlling a will deli- 
berately framed, regularly executed, re- 
cently approved, and supported by previous 
and uniform dispositive acts ; and this pre- 
sumption is stronger in proportion to the 
less perfect state of, and small progress 
made in, such instrument. To establish such 
a paper there must be the fullest proof of 
capacity, volition, and final intention, and 
interruption by the act of God. Paper pro- 
nounced against— (Blewitt v. Blewitt. HaiFir. 
R. iv. p. 410.) *^ 

II. — Pronounced for. 

7. Without Proof of Instruction, or of 
Handwritingy of I^stator-^p. 207.) 

A will need not originate with a testator 
nor need proof be given of the commence- 
ment of such transaction, provided it be 
proved that a testator completely understood 
adopted, and sanctioned the disposition pro- 
posed to him, and that the instrument itself 
embodied such disposition. — (Constable and 
Bailey v, Tuffnell and Mason. Hairff. R. iv. 
p. 405.) 

IV. — Presumptions. 
4. From Destruction. 

(a) Where Destruction will be presumed 
—(p. 208.) 

Deceased died on the 19th October, 1831, 
having made a will in 1820, and three codi- 
cils all formally executed, and attested, to 
carry realty ; he destroyed the will, but on 
each of the codicils was written " June 18, 
1830, my will, John Plura," and other en- 
dorsements at a subsequent date, inferring 
that he considered that at such time he had 
no will. In 1830 he executed a new will, 
and a codicil, the latter subsequent to June, 
1830, which will and codicil were not forth- 
coming, and in 1831 he executed a settle- 
ment. Three codicils, the settlement, and 
its envelope, were propounded as together 
containing the will, the Court holding, first, 
that the destruction of the will of lQ20primA 
facie revoked the codicils — that the words 
written on the codicils were not conclusive 
of an intention that they should operate as 
substantive papers — that evidence, dehors 
he papers, was therefore admissible, and* on 
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sack evidence, that the will and codicil of 
1830 mast be prestimed to haye been de- 
stroyed by the deceased, but, though de- 
stroyed, wobld prtmk facte have been reva- 
oatoiry of the former will Hhd codicils, and 
that the settlement was Ihtended as a sub- 
stitution for the codicils — pronotinceil for ah 
Intestacy, and refused costs out of the 
estate.--(Ck>ppin v. Dillon. Hagg. R. iv. 
I^. 361.) 

{b) Destruetum^haw rebutted^p, 206.) 

Where a will is not traced oat of the de- 
oeased's possession^ bat is not forthcoming, 
the presumption of law is that he destroyed 
it, (thottgh tibat presumption ma^ be itobotted 
by proof) and the presumption reauires 
stronger evidence to rebut it, when a chiirge 
of spoliation is made — ^Ihe evidence estab- 
lishing that the deceased had possession of 
and access to his will, and might have de- 
stroyed it, and the presumption of Jaw not 
being rebatted — a copy pronounc^ed .for. — 
(Wargent v. Hollings and others. Hagg. 
R. iv. p. 245.) 

7. Imperfect Papers — (p. 208.) 

Allegation propounding instructions for a 
will, signed by the deceased, and written 
twenty months, before hi^ death, rejected, 
nothing being pleaded to shew, tliat the com- 
pletion of a more foiinal will was prevented ; 
the presumption of law that the deceased had 
abandoned the disposition beingstrengthened 
by bis conduct ; and the alleged declarations 
of adherence being loose to repel the pre- 
sumption. — (Dingle v, Dingle. Hagg. R. 
iv. p. 388.) 

VII. — ^Miscellaneous i^oints in respect of. 
2. Alterations in. 

(a) Where ffood'-(p. 210.) 

Certain alterations and interlineations be- 
ing pleaded tn a will tp be forgeries, tiie 
Court, on the evidence of one witness, that 
she had seen the testator make such lUtera- 
tibns, on probability arising from the state 
of his affections, and on a balance of evi- 
dence of handwriting, pronounced for pro- 
bate of the will with such alterations, and 
condemned the opposing parties in costs. — 



(Wlckwick t. Powell and Bryant Hagg. 
R. iv. p. 328.) 

12. Forgeries of— {p. 21^.) 

Evidence to negative. 

Probability of disposition is of very little 
weight to negative forgery, though material 
to prove capaci^, volition, and Uie absence 
of fraadulent imposition. — (Rutherford v. 
Maule and Others. Hagg. R. iv. p. 226.) 

13. Intention — Testamentary. 
(a) Necessity o/'^(^p. 212.) 

The deceased, in 1812, regularly executed 
a wjll, And in 1818, two codicils, to carry 
real estate ; he, in Februaiy 1828, gave in- 
structions for a new will, disposing both of 
real and personal estate ; the will was pre- 
pared for execution, read over to him, and 
altered, — the sheets altered, recopied, and 
the will again read over — after an interval of 
some days, the deceased postponed the exe- 
cution, and, in March, the will was again 
read over to him ; pencil alterations, of 
slight importance, were thei^ made ; on the 
14Ui of November* 1829, furtber alterations 
were alluded to ; the deceased said he would 
call and '' finish'' it on the Idth ; he died 
suddenly on the 17th. The Court refused 
probate of this instrument, holding final in- 
tention not proved. — (Gillow and Orrell v. 
Bourne. Hagg. R. iv. p. 192.) 

1^6. Where the Court mMst pronounce for ^ or 
against --{p. 216.) 

Where a testatrix had a power of appoint- 
ment, and a general probate of her will 
of 1^2^ and codicil thereto had been granted, 
tlie delegates, reversing a decree of the pre- 
rogative, held, that the Court of Probate 
could not also grant an administration with 
a will of 1816, and codicils annexed, limited 
to become a party to proceedings in equity, 
touching the execution of the power by such 
wills ; but must itself decide wnether (he 
will of 1816 was, under the circumstances, 
revoked by the will of 1829, and thereupon 
grant either a probate of the will and codicil 
of 1829 alone, or a. probate of those papers 
and of the will of 1815, and its podicils, as 
together containing the will. — (Hughes v. 
Turner. Hagg. R. iv. p. 30.) 



WITNESS. 



III. — Credibility of. 
3. Representations by — how judged of^^ 
(p. 217.) 
. The tone and character of depositions are 
often better criteria of judging the credit 
due to witnesses, than minute variations 
between witness and witness. — (Constable 
and Bailey v. Tufnell and Mason. Hagg. 
R. iv. p. 607.) 



XIY. — Number nbcbssart. 
For proof— of Testamentary Jl ct — (p. 219. 

Quare, whether the evidence of a single 
witness, omni exceptione major, bi;it unsup- 
ported by any circumstance^^, makes legal 
proof of a testamentary act. — <Theakston «. 
Marson. Hagg. R. iv. p. 290.) 
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